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TOPICAL INDEX TO SUBJECT MATTER 


ABORTION 


State regulation. The Pilgrim Medical Group v. N.J. 
State Bd. of Medical Examiners. U.S.D.C. ........ 447 


ACCIDENTAL DISABILITY 

As Catani held, a permanent injury is not in and of 
itself enough to qualify for the substantially higher 
benefits of an accidental disability retirement allow- 
ance; to be eligible, public employees (here, police 
officers) must demonstrate that: 1) their injuries were 
not induced by the stress or strain of the normal work 
effort, 2) they met involuntarily with the object or 
matter that was the source of the harm, and 3) the 
source of the injury itself was a great rush of force or 
uncontrollable power. Kane v. Bd. of Trustees, PFRS. 
BRUIT Oe Gate eles siacdis eg eccigis'g sSaveielvns sop muvee efee'a 5 721 


ADEA 


ADMINISTRATIVE LAW 

Unobjected To Hearsay And The Residuum Rule In 
Administrative Hearings, by Hon. Steven L. Lefelt.. 1 

Administrative law decisions approved for publica- 
tion 

Administrative law decisions approved for publica- 
tion 597 


ADMINISTRATIVE PROCEDURE 
The requirement of having witnesses sworn in 
formal adversarial proceedings is predicated on some 
statute or rule; unless required by statute, it is not 
necessary to have the witnesses in administrative 
proceedings sworn before testifying, and a five-day 
suspension imposed on a civil service corrections 
officer after a hearing where the witnesses were not 
sworn certainly passes constitutional muster. In re 
Peary UI ooo osc ig. sin’ 0 0'0's aie. ela. 0Gs0 Cen a8 408 112 
An administrative agency can properly adopt the 
findings and conclusions of an administrative law 
judge where the ALJ has addressed the entire record, 
but it was the record as supplemented by the decision 
of the Commissioner of Education to reduce the ten- 
ured teacher’s penalty that the State Board had an 
obligation to consider here; whether its reinstatement 
of the ALJ’s recommended penalty of dismissal is 
supported by substantial credible evidence cannot be 
determined because it did not evaluate the Commis- 
sioner’s assessments, and the matter is remanded for 
its reconsideration. In re Doyle. App. Div 281 
The 1985 amendment to the Administrative Proce- 
dure Act provides a right to a contested-case hearing 
before an administrative law judge in a prison disci- 
plinary proceeding where, as in two of these cases, 
the sanction includes 365 days’ loss of commutation 
credits; in the cases of the other two appellants, 
because their sanctions are less, there is no such right 
and, under the circumstance of full procedural com- 
pliance with the departmental regulations that were 
approved in Avant v. Clifford, their assertion that 
they were entitled to, and deprived of, additional APA 
safeguards in their prison disciplinary hearings is 
rejected. Zeltner v. Dept. of Corrections. App. “er. 
In the context of a civil licensing or other regulatory 
proceeding before an agency that is separate and 
apart from the one that originally-obtained the evi- 
dence, a defendant cannot complain that relevant, 
credible information ought to be exluded as a matter 
of law; under the Janis balancing test and the cir- 
cumstances here, the Law Division’s (arguably incor- 
rect but unappealed) finding of entrapment, and 
dismissal of criminal charges against the jockey for 
agreeing to hold back a horse, should not prevent the 
use of the incriminating evidence in his licensing 
hearing before the Racing Commission. Delguidice v. 
N.J. Racing Comm’n. Supreme Ct 5 
Union Representation in State Civil Service Con- 
tested Hearings, by Arthur L. Finkle and Steven a 





The administrative procedures established a pa- 
tient’s eligibility for Division of Mental Retardation 
services were properly given preference over the court 
proceedings here; In re S.L. did not eliminate DMR’s 
administrative prerogatives, and the circumstances of 
this case do not fall within any exception to the 
doctrine of exhaustion of administrative remedies. In 
re B.R. App. Div 515 

Since the factual issues raised in plaintiff’s §1983 
claim of discriminatory discharge are identical to 
those disposed of by the administrative law judge in 
an exhaustive and well-reasoned opinion, after the 
same parties had been afforded a full adversarial 
hearing, and there was a final judgment on the 
merits when the Civil Service Commission adopted 
that opinion and found for the employer, plaintiff is 
collaterally estopped from litigating those issues in 
the Law Division; if he disagrees with the findings 
made at the administrative level, he may seek judicial 
review in the Appellate Division. Mancuso v. North 
foug it int, eg D2) BD | ra ee nO ee ae 523 

N.J.A.C. 13:71-20.10(b) authorizes the New Jersey 
Racing Commission to penalize drivers for any “lack 
of effort” without having to establish any element of 
fraud, and the Commission validly set an exceedingly 
low threshold for identifying violations of the regula- 
tion here by focusing on whether appellant knew or 
should have known “the capacity of his horse,” 
placing a burden on its licensed drivers to avoid 
appearances of impropriety. De Vitis v. N.J. Racing 
Comm Nn: ADD. DIV. 0: 56560-0600 00.0500 cine sina tie eine ee 584 

Environmental law, highways. Bergen Cty. v. Dole, 
Sec’y of U.S. Transp. Dept. U.S.D.C............... 641 


ADVERTISING 


Attorneys, ethics, free speech, due process. Zauderer 
v. Office of Disciplinary Counsel of the Supreme 
Court of Ohio. U.S. Supreme Ct. ................00. 26 


AGENCY 


Antitrust, commercial bribery. Seaboard Supply 
v. Congoleum Corp. 3d Cir. 


AIDS 


State Issues Guidelines On Admitting AIDS Victims 
To Regular Classrooms 41 


AIRLINES 
Discrimination, age, BFOQ exception, instructions. 


Western Air Lines, Inc. v. Criswell. U.S. Supreme Ct. 
179 


Co. 
543 


ALCOHOLIC BEVERAGES 


The mandatory suspension of defendant’s driver’s 
license for having purchased alcoholic beverages 
while under age is reduced here from one year to six 
months, pursuant to the amendment to N.J.S.A. 
33:1-81 effective April 9,.1985. State v. Edmondson. 
App. Div ‘ 306 

Rte. 73 Bowling Center, where the contractual 
obligation to transfer the liquor license was absolute 
and therefore unenforceable, should not be construed 
as limiting contracts such as this one, where the 
transfer agreement was properly conditioned on the 
approval of the local ABC board; the purpose of 
N.J.S.A. 33:1-26 of according absolute discretion to 
the ABC Commission or local boards in determining 
who shall have the privilege of a liquor license is not 
thwarted by permitting parties to agree (here, as part 
of the sale of a restaurant) to cooperate in applying 
for the transfer, and insofar as Novack v. Krauz 
holds to the contrary, it is overruled. Darrah Food 
Services, Inc. v. Lambertville House, Inc. App. Div. 


ANTITRUST 


Ample evidence supported defendants’ convictions 
for being involved in a conspiracy to eradicate com- 
petition in the garbage collection industry; there is no 
inconsistency in requiring a solid-waste collector to 
satisfy the regulatory standards established by the 
BPU and also to comply with the New Jersey Anti- 
trust Act because the Act’s public utility exemption 
applies only where (as is not the case here) the BPU 
has authorized the anti-competitive conduct that 
otherwise falls afoul of the Act. State v. Scioscia. 
App. Div 40 

Sherman Act, group boycott, wholesale cooperative. 
Northwest Wholesale Stationers, Inc. v. Pacific Sta- 
tionery & Printing Co. U.S. Supreme Ct. .......... 119 

Joint venture, skiing. Aspen Skiing Co. v. Aspen 
Highlands Skiing Corp. U.S. Supreme Ct 





Arbitration. Mitsubishi Motors Corp. v. Soler Chrys- 
ler-Plymouth, Inc. U.S. Supreme Ct. .............. 342 

Agency, commercial bribery. Seabord Supply Co. v. 
Congoleum Corp. 3d Cir. .......... ccc cceceeccces 543 


APPEALS 


Immigration, deportation. Immigration and Natu- 
ralization Service v. Rios-Pineda. U.S. Supreme = 


Instructions, F.R. Civ. P.51, municipalities, police. 
Oklahoma City v. Tuttle. U.S. Supreme Ct. ........ 93 
Attorneys, disqualification, final judgment, collateral 
— Richardson-Merrell Inc. v. Koller. U.S. —— 
ella 's Gre Risin o BESO ho NE 65-5 0 SN Gl ea eRe 
Whatever sanction, if any, may be appropriate to 
enforce R.3:5-7, the remedy for the State’s failure to 
file a brief in response to defendant’s brief on his 
suppression motion is certainly not that the evidence 
will automatically be suppressed; the trial judge 
properly discharged his duty in considering all rele- 
vant law, and defendant’s assertion that the State 
may not cite on appeal case law not presented in the 
trial court is incorrect. State v. Brooks. App. Div... 193 
The failure in this case to prove a violation by the 
tenant of the lease provision forbidding washing 
machines in apartments without authorization, be- 
cause the trial court held that authorization should 
not have been withheld, provides the landlord the 
opportunity of obtaining appellate relief (Levine v. 
Seidel is not in accord with the jurisdictional concepts 
now applicable to dispossess actions); it cannot be 
said here, where laundry facilities were provided on 
the first floor of a building that has drainage limita- 
tions, that the landlord’s policy of not authorizing 
washing machines in apartments is unreasonable. 
East Orange Housing Auth. v. Mishoe. App. Div. .... 312 


Federal procedure. Pedereaux v. Doe. 3d Cir 

Condemnation, just compensation, due process. 
Williamson County Regional Planning Commission 
v. Hamilton Bank of Johnson City. U.S. Supreme — 


To challenge their own original estimates as too 
low, taxing districts must take their appeals by the 
August 15 deadline prescribed by N.J.S.A. 54:3-21; the 
municipality should not be influenced simply by the 
pendency of a taxpayer’s appeal as a reason for filing 
its own appeal absent good cause for believing that 
the assessment does not reflect true value. FMC 
Stores Co. v. Morris Plains. Supreme Ct 36 

In the absence of a timely appeal or timely cross- 
appeal by the municipality affirmatively seeking an 
increase in the original assessment, the Tax Court 
may not increase an original assessment on an appeal 
by the taxpayer; however, if the quantum of the 
assessments is far removed from true value and the 
original assessment methodology is patently arbitrary 
or capricious, the Tax Court may determine true 
value in light of evidence properly adduced on appeal. 
FMC Stores Co. v. Morris Plains. Supreme Ct. 

369 


A juveline waiver order is an interlocutory order 
which may be appealed only by leave granted under 
R. 2:2-4; the contrary holding of State v. Evangelista 
is overruled. State ex rel R.L. App. Div. ........... 556 

Under the Appellate Division’s excessive-sentence 
oral-argument program, the judges review the submit- 
ted documents of all appeals where the sole issue is 
an excessive-sentence claim, hear oral argument with 
respect to each appellant, confer and enter an order; 
each case is fully and fairly heard, considered and 
decided, there is no requirement in law or rule that an 
appellate court accompany its decision with a written 
opinion, and the fact that these cases are disposed of 
without briefs is not arbitrary in fact or in theory. 
State v. Bianco. App. Div 

United State v. Strong. 3d Cir 


ARBITRARY AND CAPRICIOUS 

ERISA, pensions, multi-employer pension plans. 
Geib v. N.Y. State Teamsters Conference Pension and 
Retirement Fund. 3d Cir 


ARBITRATION 
Labor Law, limitation of action. Taylor, Jr. v. Ford 
Lo ECT G TARE kr CORE OM RCE HS 163 
Environmental protection, FIFRA, Article III. 
Thomas, Admin., U.S. E.P.A. v. Union Carbide Agri- 
cultural Products Co. U.S. Supreme Ct. ........... 339 
Antitrust. Mitsubishi Motors Corp. v. Soler Chrys- 
ler-Plymouth, Inc. U.S. Supreme Ct. .............. 342 
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ARBITRATION—Cont’d 


An arbitrator’s power to decide what is fair and 
just is at all times limited by the intent of the parties 
as manifested by the terms of their contract; here, 
where the arbitrator found the employee guilty of the 
charged infractions and determined that the miscon- 
duct merited discharge for just cause, he could not 
“read in” requirements for “‘progressive discipline”’ 
and impose the lesser penalty of suspension but was 
compelled by the constraints of the collective nego- 
tiating agreement to uphold the discharge. Morris 
Cty. College Staff Ass’n v. Morris Cty. College. Su- 
preme Ct 385 

RICO. Blumenthal v. Dean Witter Reynolds, Inc. 
U.S.D.C 447 

Chief Justice Burger Advocates Private Arbitration 

SOF LS TEE ee ae ee ONE ee 537 

The Arbitration Act has not abolished common-law 
arbitration; here, where the contract is silent as to 
whether the arbitration was to proceed under the Act, 
the courts below correctly held that a party seeking 
confirmation beyond the three months provided by 
N.J.S.A. 2A:24-7 may bring a new action by summons 
and complaint to enforce the award and may move to 
proceed summarily. Heffner v. Jacobson. Supreme Ct. 

606 

The court does not have the authority to enlarge 
the 30-day time period for filing trial de novo motions 
under R. 10B(1) of the Statewide Rules Governing 
Automobile Arbitration, or to grant a trial de novo 
out of time. Cotter v. Dodd. Law Div. ............. 702 


ARMED FORCES 


Military base, First Amendment, public forum. 
United States v. Albertini. U.S. Supreme Ct. ...... 181 
Federal Tort Claims Act, murder, negligence. United 
States v. Shearer, individually and as administratix 
for the Estate of Shearer. U.S. Supreme Ct. ....... 274 


ARMS EXPORT CONTROL ACT 


U.S. munitions list, vagueness. United States v. 
OS SOE co ced g side one is Sa 358 


ARRESTS 


A driver’s license may not be revoked under N.J.S.A. 
39:4-50.4a for refusing to submit to an alcohol breath 
test unless the request by the police officer was 
preceded by a valid arrest for drunk driving under 
39:4-50. State v. Mulcahy. App. Div. .............. 580 


ARSON 

Insurance. Spezialetti v. Pacific Employers Ins. Co. 
3d Ci 43 
Interstate commerce, real estate, business property. 
Russell v. United States. U.S. Supreme Ct 93 


ASBESTOS 

Punitive damages may be recovered against a suc- 
cessor corporation under the Martin continuation test; 
here, the alleged activities in regard to asbestos of 
defendant’s secretary, who was with the predecessor 
corporation for many years, would satisfy the Wilson 
requirement of a continuing shareholder directly 
responsible for egregious conduct. Brotherton v. Ce- 
Matex! Carma. 6 scocs0:s ects cio nce weeoencawae 173 

A punitive-damage award should not cause the 
business concern’s financial ruin but, in a multi-jur- 
isdictional products-liability action (here, for exposure 
to asbestos), evidence as to its effect, limiting instruc- 
tions regarding defendant’s past and potential liability, 
and remittitur are available as alternatives to a 
complete bar of punitive recovery. Brotherton v. 
Palnter Com Caw DY. .6scccssesosscsacasow sees? 173 


ASSAULT 

A third-degree aggravated assault with a deadly 
weapon under N.J.S.A. 2C:12-1(b)(2) is not a lesser-in- 
cluded offense of second-degree assault under 2C:12- 
(b)(1) because the latter, although it requires more 
serious bodily injury, does not require proof of the 
additional element of a deadly weapon; the former 
may not be submitted to the jury as a lesser offense 
unless a defendant charged with the latter consents. 
State v. Mincey. Law Div 12 

The municipal court complaint by the mother of a 
child against the biological father for assault on the 
child does not stem from a family or family-type 
relationship and all court proceedings, including 
support and visitation actions, are before the New 
York courts; therefore, defendant’s motion to transfer 
the complaint to the New Jersey Family Part is 
denied. State v. Hall. Ch. Div. .......0c00scccceees 708 


ATTORNEY-CLIENT PRIVILEGE 

Bankruptcy, trustee, commodities, Commodity Ex- 
change Act. Commodity Futures Trading Commission 
v. Weintraub. U.S. Supreme Ct 29 

Work product. F.R. Civ. P. 26(b)(3). Sporck v. Peil. 
3d Ci 43 

When a client seeks the aid of an attorney for the 
purpose of committing a fraud, a communication in 
furtherance of that design is not privileged, and 
deceit that directly interferes with the judicial process 
can constitute a fraud on the court; although there 
may be occasions in domestic relations matters in 
which the address of a client who legitimately fears 
reprisals by the spouse may be privileged, the order 
that the attorney reveal his client’s address is affirmed 
in this case, where the client had requested that it be 
held in confidence so that he could flout a consent 
provision in the divorce judgment that he pay the 
accountant’s fee of $375. Fellerman v. Bradley. Su- 





The attorney-client privilege should only be held to 
shield communications between the insured and the 
adjuster that are made for the dominant purpose of 
the defense of the insured by an attorney, where 
confidentiality is the reasonable expectation of the 
insured; here, the testimony of the adjuster that 
defendant had admitted ten days after the accident 
that he had driven the car (before litigation had 
commenced or an attorney had been retained) was 
properly admitted in defendant’s trial for death by 
GUC. Stave. Va PAVIN. ADB. .560s6cve ne cree eces 473 


ATTORNEY GENERAL 


Wiretaps, immunity appeals, Fourth Amendment, 
Omnibus Crime Control and Safe Streets Act. Mitchell 
Ve HOrsyin. WS Supreme Cle o5/50.6< és acs ose eels en's 180 


ATTORNEY MALPRACTICE 


The standard “claims made” (or “discovery” policy 
does not contravene public policy from the standpoint 
of either the professional or the professional’s clients, 
and the provision limiting coverage here to claims 
filed with the insurance company during the policy 
period bars coverage for appellant’s claim, which was 
not reported to the insurance company until after the 
policy’s expiration date; the doctrine of Cooper that 
“appreciable prejudice’ must be shown to relieve a 
carrier from liability when given late notice applies to 
“occurrence” automobile liability policies, and has no 
application to the attorney’s malpractice insurance 
here, where the “‘claims made” policy fulfills the 
reasonable expectations of the insured with respect to 
the scope of the coverage. Zuckerman v. Nat’! Union 
Fire Ins. Co. Supreme Ct 289 

Although, as Zuckerman held, a “‘claims made” 
policy that fulfills the reasonable expectations of the 
insured with respect to the scope of coverage is valid 
and enforceable, a “claims made” policy that affords 
no retroactive coverage whatsoever during its initial 
year of issuance and only limited retroactive coverage 
thereafter (where there has been no proof of facts that 
would render such limited coverage both reasonable 
and expected) does not accord with the objectively 
reasonable expectations of the purchasers of profes- 
sional liability insurance. Sparks v. St. Paul Ins. Co. 
SOTO SET LDy SRA ago oa a ere en Bee Ste ea 2: 365 

The policy issued here, which provides neither the 
prospective coverage typical of an “occurrence” policy 
nor the retroactive coverage typical of a ‘“‘claims 
made’”’ policy, is construed, despite its denomination 
as a “claims made” policy, as analogous to an occur- 
rence policy; therefore, the notice to the carrier of the 
claim of negligence against the attorney was suffi- 
ciently timely to invoke coverage (in this limited and 
special factual setting, the doctrine of Cooper is 
followed). Sparks v. St. Paul Ins. Co. Supreme Ct. 

sentient deat eto oteia tee ear ciovoresie wie longa oer ovale Rainaieea 365 


ATTORNEYS (See also Ethics) 


Advisory Committee On Bar Admissions report... 1 
How to Write a Firm Brochure: Guidelines for Law- 
yers, by Jay P. Granat 10 
Advertising, ethics, free speech, due process. Zaud- 
erer v. Office of Disciplinary Counsel of the Supreme 
Court of Ohio. U.S. Supreme Ct. .............cc000 26 
In light of its history, there is no constitutional 
impediment to the retroactive application of R.1:20- 
11(b). Lands v. Baseman. App. Div 65 
Here, where it has not been conclusively demon- 
strated that respondent’s good character and fitness 
have been permanently or irretrievably lost, he will 
not be disbarred but suspended for five years, with 
stringent conditions affixed to readmission to practice; 
if any are violated, or if he commits any further 
ethical breaches such as these (neglect of clients’ 
legal affairs, refusal to return unearned retainers, 
etc.), that would be virtually dispositive evidence that 
he has indeed gone beyond the pale of professional 
rehabilitation and would justify disbarment. In re 
Furman L. Templeton, Jr. of East Orange. opens 
9 


t. 

Board On Trial Attorney Certification Report ... 161 

Disqualification, appeals, final judgment, collateral 
order. Richardson-Merrell Inc. v. Koller, an infant. 
TS, PAUDPOUN BNE sc aec cares ack ned 00 00s oR ROS 179 

Order Re: Attorneys Ineligible To Practice In New 


Jersey 193 
Respondent, who exhibited a pattern of neglectful 
conduct by failing to communicate with his clients, 
failing to communicate with his clients, failing to 
fulfill contracts of employment, and neglecting legal 
matters entrusted to him, is suspended for three 
years, retroactive to his temporary suspension in 
1981; he may be readmitted to practice only under a 
form of proctorship. In re Thomas F. O’Gorman, III 
of Lyndhurst. Supreme Ct. ..........ccccccccccses 202 
An attorney may not apply a fee received for rep- 
resentation in one legal matter to another matter, 
even for the same client, without the client’s permis- 
——- In re Ronald Schwartz of Hackensack. eee 
"RAN ree Ai eine MR RRM DOO A TA ROAR a 2 
Despite mitigating factors, respondent’s offense is a 
serious one: he undertook to pursue an appeal, failed 
to do so, and failed to so advise his client in a timely 
manner; he is suspended for three months. In re 
Ronald Schwartz of Hackensack. Supreme Court. 


Ethics, attorneys’ fees. In re Snyder. U.S. Supreme 
Che sien res Pah a aen aan ce ohah MoaaT ee 240 

Respondent’s grave misconduct in failing to advance 
these straightforward adoption proceedings and then 
telling his clients that the judge had signed the 
adoption papers, when he himself had signed the 
judge’s name to the orders he typed and gave the 





clients, requires that he be suspended for three years; 
he may be readmitted to practice only under a form of 
proctorship. In re Robert C. Yacavino of Pompton 
Plains. Supreme Ct 305 

Without mitigating respondent’s fault, had he re- 
ceived the collegial support and guidance expected of 
supervising attorneys this incident might never have 
occurred; in the future, as RPC 5:1(a) makes clear, 
this attitude of leaving new lawyers to “sink or 
swim” will not be tolerated. In re Robert C. Yacavino 
of Pompton Plains. Supreme Ct 305 

Indirect as well as direct fee-sharing with lay per- 
sons is banned, and respondent is publicly repri- 
manded for having violated DR 3-102(A) and 2-103(C), 
which have been superseded and subsumed by RPC 
5.4(a). In re Richard K. Weinroth. Supreme Ct. .... 395 

Low Salaries Dismay Recent Graduates, by Holly 
English 44] 

Respondent’s withdrawal of legal fees from estate 
funds without the prior, express consent of his client 
is viewed here with grave concern, but because of 
unique mitigating factors he is only publicly repri- 
manded. In re Robert S. Miller of Lake Hiawatha. 
Supreme Gti sos ascacg os sas seas etn sas pester ee 605 

Respondent’s failure to cooperate with the ethics 
committee and to appear before the Supreme Court, 
combined with his failure to recognize his responsibil- 
ities to his clients, demonstrates that he is not suffi- 
ciently responsible at this time to practice law as a 
single practitioner; his reinstatement after a two-year 
suspension is conditioned on psychiatric evidence of 
his ability to return to the practice of law and on his 
being supervised by a preceptor. In re Ned P. Rogovoy 
OF Mili Ville- Supreme: CG) ..1.4 ves oe cae the eae 606 

Henceforth, an attorney found to have knowingly 
misused escrow funds will confront the disbarment 
rule of In re Wilson. In re Anton J. Hollendonner of 
North Trenton. Supreme Ct 706 


ATTORNEYS’ FEES 


The Special Civil Part of the Law Division lacks 
jurisdiction over litigation involving the allotment to 
plaintiff of the attorney’s fee awarded when the 
petitioner was represented by defendant; the legislative 
intent is to require all counsel fee disputes arising out 
of a compensable accident to be resolved in the Divi- 
sion of Workers’ Compensation, and plaintiff's remedy 
was to file a notice of appeal from the compensation 
judge’s order. Greenberg v. O’Gorman. Law Div. ... 15 

Civil Rights Attorney’s Fees Awards Act. Webb v. 
County Board of Education of Dyer County, Tennessee. 
TSO RCINO Gb hag ec aes tein ka oko ee 30 

Law clerks, Equal Access to Justice Act, Social 
Security. Velazques v. Heckler. U.S.D.C............ 80 

Social security, disability benefits. Wheeler v. 
Heckler. U.S.D.C. 80 

Notwithstanding the language of R.4:42-9(a)(6), a 
successful PIP claimant may be allowed a reasonabie 
attorney’s fee. Stewart v. Allstate Ins. Co. App. Div. 

90 


Attorneys, ethics. In re Snyder. U.S. Supreme Ct. 
ae 240 

F.R. Civ. P.68, offer of settlement, costs. Marek v. 
Chesny, individually, and as administrator of the 
Estate of Chesny. U.S. Supreme Ct 


A carrier’s successful litigation of a rescission claim 
(because the jury found fraud) against its insured’s 
efforts to enforce the policy provides no basis for its 
claim for counsel fees, nor is it included in R. 4:42- 
9(a)(6); to read “claimant” as encompassing the 
insurer would strain its plain meaning. Great 
Southwest Fire Ins. Co. v. Gonzales. App. Div. .... 335 

Civil rights, police, damages, Eleventh Amendment. 
Kentucky dba Bureau of State Police v. Graham. U.S. 
Supreme Ct. 338 
_ The rule permitting counsel fees in claims against 
insurance companies does not extend to first-party 
claims such as claims by an insured on fire, theft or 
collision policies; here, there is no claim against the 
title company for counsel fees for a failure to defend 
title in breach of its indemnity contract, and no 
authority to allow to either the would-be sellers or 
buyers counsel fees incurred in this litigation. Enright 
v. Lubow. App. Div 441 

The attorney who was granted an increased fee by 
the trial court here was required neither to expend 
unusual amounts of time nor to deal with problems 
calling for exceptional skill that would not be encoun- 
tered in any medical-malpractice death case, and 
there was no showing that the original contingency 
fee (the maximum under the old fee schedule) was not 
reasonable compensation for the diligent services he 
rendered; to hold otherwise would approve what was, 
in effect, the trial court’s automatic, and therefore 
impermissible, partial retroactive application of the 
new fee schedule. Wurtzel v. Werres. App. Div. .... 462 

Only those sections of the ordinance regulating 
peddling that are unduly burdensome or vague, or 
without a reasonable relationship to the legitimate 
purposes of avoiding congestion on public sidewalks 
and of preventing public nuisances should have been 
struck down; in view of this modification, the attor- 
ney’s fee that was properly awarded the Rutgers 
Urban Legal Clinic under the Civil Rights Act is set 
aside for a recalculation of the amount. Brown v. 
Pe I NS oo ss dacs cle Ee 485 

Although, on equitable balancing, plaintiff would 
be entitled to an award of attorney’s fees in this 

palimony” case, it is for the Supreme Court to 
resolve the issue. Crowe v. Di Gioia. App. Div. .... 597 
Dunn v. United States. 3d Cir 786 
re v. Avena, Hendren & Friedman, P.C 


U 815 
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ATTORNEY REVIEW 

The “attorney review” clause approved by the 
Supreme Ct. in N.J. Bar Ass’n v. N.J. Ass’n of Realtor 
Bds. refers to both buyers and sellers, and the sellers 
clearly had a right here to cancel the contract of sale 
on an attorney’s advice without subjecting themselves 
to a commission liability under the listing agreement; 
the broker’s action to recover a commission on the 
cancelled sale is dismissed. Century 21—Candid 
Realty V.) CHOtG LAW DIG. 26. sie. boies eee senses sie ee 505 


AUTHORITIES 

New Jersey Turnpike Authority employees are included 
within N.J.S.A. 2C:51-2 and plaintiff, who pleaded 
guilty to the theft of cash-drawer money he had 
reported missing, has no right to arbitrate his man- 
datory discharge. N.J. Tpke. Employees Union v. N.J. 
PUPHGING AU ROD. DIV So onc. 5.25.05 0 sie ea cee es 52 


AUTO ARBITRATION 

The 30-day period for filing a motion for a trial de 
novo under R. 10B(1) of the Statewide Rules Governing 
Automobile Arbitration cannot be enlarged. Cuccurullo 
WV IVIRSIGEING EGER WY TORY 25 ois sacese'utore s erociactrncclewsloriats aeisieerars 831 


BACK PAY 


Here, where the police officer was acquitted of the 
original charge for which he had been suspended for 
eight months but convicted of the amended charge 
(for a violation of the rules that occurred at the same 
time as the original charge) and removed from office, 
he is not entitled to eight months’ back pay under 
N.J.S.A. 40:14-151. Chester v. Roseberry. App. Div. 
560 


BAIL 


Bail Guidelines And Schedule For Non-Indictable 
ET CBR Ey 2202 ier ra 2 rorarev erate it ote orc sab os usin es 41 

In determining whether the State has met its burden 
under R. 3:26-1(a) of demonstrating that bail should 
be denied in a bail hearing in a case of capital murder, 
hearsay evidence in the form of a co-defendant’s 
confession may be considered if it is more probative 
on the point on which it is offered than any other 
evidence that State can procure through diligent 
efforts under all of the circumstances, if it is (or 
circumstantial corroboration renders it) sufficiently 
trustworthy, and if there is a likelihood that its 
substance will be admitted and used at trial; Konigs- 
berg and Obstein are modified and overruled to the 
extent made necessary by this decision. State v. 
PGA) UDECIIO CL... = ¢ clececseryeccsetre cesses ereses 101 


BANK HOLDING COMPANY ACT 


Banks, interstate acquisitions, commerce clause, 
compact clause, equal protection. Northeast Bancorp, 
Inc. v. Board of Governors of the Federal Reserve 
System. U.S. Supreme Ct. ..........ccccccccccencs 117 


BANKRUPTCY 

Trustee, attorney-client privilege, commodities, 
Commodity Exchange Act. Commodity Futures Trad- 
ing Commission v. Weintraub. U.S. Supreme Ct. ... 29 

Here, where defendant’s support payments were 
clearly insufficient to sustain even the basic needs of 
the four minor children, the trial court correctly held 
that his payments on the second mortgage on the 
former marital home, in which plaintiff and the 
children resided, were in the nature of support and 
thus not dischargeable by defendant’s bankruptcy; 
Stein v. Fellerman distinguished. Loyko v. Loyko. 


NTIS) UT IRS SS Po oa a Re 65 
Utilities, preemption. Begley v. Philadelphia Electric 
COR TAOS a cin noo nas ceis asic Shaw aeanioatsien ne 103 


Automatic stay, injuctions, landlord and tenants. 
In re Sound Radio, Inc.; Continental Broadcasting, 


Inc:v. Bound Stadio, Ine. Ui TO. cscs ece sees 198 

In re Tressler, debtors; Union Bank & Trust Co. v. 
[IRE | a a a a a 786 
BANKS 


Bank Holding Company Act, interstate acquisitions, 
commerce clause, compact clause, equal protection. 
Northeast Bancorp, Inc. v. Board of Governors of the 
Federal Reserve System. U.S. Supreme Ct. ........ 117 

Taxes, garnishment. United States v. National 


Bank of Commerce. U.S. Supreme Ct.............. 275 
BAR ASSOCIATIONS 
ABA House of Delegates Sets Policy ............ 289 
Middlesex County Bar Association Roster ...... 542 
Bergen County Bar Roster 1985-86.............. 574 
ATLA-N.J. and MIX Reach Agreement ......... 665 
State Bar Mid-Year Meeting Highlights ........ 781 
1985-86 Monmouth Bar Association Roster ..... 832 
BAR EXAMINATIONS 
February 1985 Bar Examination Essay Questions 
BRATAVRUONE Sock ca cechince’ Supplement July 4, 1985 
Successful Bar Candidates ....................- 781 


BASEBALL 


Major League Baseball Players Receive Scrambled 
Signal From Owners, by Ethan Lock ............. 101 


BICYCLES 

Defendant’s conviction for violating N.J.S.A. 39:4-50 
because he had operated a pedal bicycle while under 
the influence of intoxicating liquor is reversed; legis- 





lation exists to adequately deal with the hazards 
posed by drunken pedal-cyclists, and 39:4-50 only 
includes vehicles propelled “otherwise than by muscu- 
lar power” (Tehan disagreed with). State v. Johnson. 
MEU IONY 0 teva hero rche aie oes elias Shine Sere av Ee eS 306 


BIDDING 

Under N.J.S.A. 40A:11-5(m) public bidding is not 
required for municipal insurance contracts; however, 
other statutory requirements relating to insurance 
coverage, as well as regulations (which require bids 
whenever possible and mandate them when specifica- 
tions can be prepared notwithstanding the statutory 
exemption) must be followed. McCay Corp. v. Mt. 
Laurel Py: Counc. Baw 1G so 6:ciscds 60,0104 0.00 s0sie 642 

The public bidding statute does not apply to contracts 
negotiated by the New Jersey Highway Authority for 
restaurant services. Yacenda Food Management Corp. 
VoIND cH WAY AUER. ADD; PVs... sus coe bces vcees 706 


BLACK LUNG BENEFITS 


Interest. Bethlehem Mines Corporation v. Director, 
Office of Workers’ Compensation Programs, U.S. 
EPC KOLA DOE: SOCAL. os. oda ac ocohews eee hisses 358 


BOARDS OF HEALTH 


Members of local boards of health may not serve as 
inspectors or health officers, and this board’s desig- 
nation of them as “special representatives” for in- 
specting swine farms at a monthly fee of $25 is an 
invalid attempt to circumvent the Board of Health 
Act; although their $2 per meeting compensation is 
probably overdue for an increase, the authority to 
grant one lies with the Legislature. Deptford Tp. Bd. 
of Health v. Deptford Tp. Mayor. Law Div......... 214 


BREATHALYZERS 

A driver’s license may not be revoked under N.J.S.A. 
39:4-50.4a for refusing to submit to an alcohol breath 
test unless the request by the police officer was 
preceded by a valid arrest for drunk driving under 
39:4-50. State v. Mulcahy. App. Div. .............. 580 


BROKERS 

N.J.S.A. 52:35-15 requires brokers who seek con- 
tingent commissions (here, for securing the State as a 
tenant) to demonstrate some continuity in their rela- 
tionship with the contractor; although it may seem 
harsh to deny a commission on a State lease when it 
would be permissible on a private lease, the statute 
serves a legitimate purpose in forestalling influence- 
peddling by -requiring that the contractor “maintain” 
the broker. Samuel J. Plumeri Realty Co., Inc. v. 
— Place Urban Renewal Assoc., Inc. eupeenes 

Be Pers rans Pai che a bieieiais p's Rng wins ie ENOL AKGaa eee 


BUILDER’S REMEDIES 

Where, as here, a number of plaintiffs seek builder’s 
remedies and the number of their proposed low and 
moderate-income housing units exceeds the municipal- 
ity’s fair-share number, a four-step order of priority is 
established: the first builder who files a complaint 
and establishes entitlement (including success in 
proving the municipality’s noncompliance with Mt. 
Laurel) will receive the first remedy if the property is 
located significantly within the growth area; subse- 
quent remedies will be based on the same requirements 
and the dates of filing, subject to considerations of 
planning suitability and the likelihood of actual 
construction; if a need for additional remedies remains, 
parcels in limited-growth areas will be considered. 
J.W. Field Co., Inc. v. Franklin Tp. Law Div....... 661 


BUILDING CODE 


The contractor and subcontractor had no contractual 
duty to inspect and had clearly relinquished their 
dominion and control over the installation of the 
stairs in plaintiff's employer’s store; they thus cannot 
be held liable for the negligence of the sub-subcon- 
tractor, which was in the best position to make a 
final inspection of the stairs and ensure that they 
complied with the state’s building code. Miltz v. 
Borroughs-Shelving. App. Div. ................... 746 


BULK SALES 
Avoiding Transferee Liability Under Bulk Sales 
Law, by Charleton R. Kemph and Ira B. satous 


BURDENS 


Although a State v. Talbot defense (that the de- 
fendant was supplied narcotics by a State agent to 
sell to another State agent) is of a constitutional due 
process nature, and thus exists independently of the 
Code entrapment provision, the burden of proof (by a 
preponderence of the evidence) is still on the defendant 
(who did not meet it here). State v. Medina. App. Div. 
455 


BURGLAR ALARMS 


An exculpatory clause that expressly limits liability 
for negligent contract performance also bars suit for 
grossly negligent performance (portions of Kuzmiak 
and Swisscraft are disagreed with here) although it 
does not bar a claim for willful and wanton miscon- 
duct; since the evidence was insufficient to show 
“reckless disregard of the consequences” in this case, 
the trial court correctly limited plaintiff's recovery for 
the burglary to the $250 permitted by the contract in 
case of the burglar-alarm company’s negligence. 
Tessier and Son, Inc. v. Sonitrol Security Systems of 
Northern 'N.dJ., Inc: App. Div... 0... eescacctceeces 768 





CABLE TELEVISION 
National Regulatory Policy For Cable Television, 
DY Uae St IRGISEY wink sos ones saedas fee ve wen ev emweey 80 


CAPITAL PUNISHMENT 

Sentencing, closing statements, juries. Caldwell v. 
Mississippi. U.S. Supreme Ct... os :6:6 30,505 6s 00see- 118 
Sentencing. Baldwin v. Alabama. U.S. Supreme a 
321 
CANCER 
Plaintiffs, whose complaints allege that they are 
suffering from asbestosis but who do not currently 
suffer from cancer, may recover damages for the fear 
of cancer from which they claim to suffer as a result 
of their enhanced risk, created by their exposure to 
asbestos, if they meet the requirements set forth 
herein; although they may not sue for that increased 
risk at this time, should it come to fruition they will 
have the right to sue in the future. Devlin v. Johns- 
Narnvilte Corp: UAW. DIV. iv bc50cs osc cp wae ceeaeney 174 


CARRIERS 

Here, where the C.O.D. instructions that did not 
comply with federal rules were nevertheless noted by 
the carrier and a C.O.D. fee was charged to the 
shipper, the North Coast line of cases does not apply; 
liability in this case rests not on the carrier’s failure 
to treat these as C.0.D. shipments but, having under- 
taken to treat them as C.O.D., on doing so negligently 
by accepting certified checks that were not signed by 
a bank officer and were ultimately dishonored. United 
Video Buyers Ass’n v. North Penn Transfer. Law pnt 


CASINOS 
The casino ethics amendment to the Conflicts of 
Interest Law prohibiting virtually all state officers 
and employees, including members of the Judiciary 
and their immediate families, from employment with 
casinos is constitutional because it bears a rational 
relationship to its objective of preserving the public 
confidence in casino gambling. Greenberg v. Kim- 
melman: Supreme Cl... «..6.5.05.c os cosccisecee tee 257 
Extending the restriction beyond judges to their 
spouses reflects the reasonable legislative conclusion 
that spouses ordinarily commingle their assets; the 
right to a particular job (unlike the right to work in 
general) has never been regarded as fundamental, 
and precluding plaintiff, who is married to.a judge, 
from a comparatively lucrative position with a casino 
is a small price to pay for preserving public confidence 
in the judicial system. Greenberg v. Kimmelman. 
SOURCING Cb. 5-6s'sve-n's3oiep:scols aie atctele's oihccroisleleleremtere niste aie 257 
The Legislature intended that the Casino Control 
Commission be financed exclusively from fees on 
licenses and license applicants who require and benefit 
from the regulatory process, but it did not intend the 
work permit fee to be used to raise revenue; any 
annual short fall is to be raised through the casino 
license renewal fee. Atlantic City Casino Hotel Ass’n. 
v. Casino Control Comm’m. App. Div. ............ 700 
The State’s interest in maintaining the integrity of 
casino operations supersedes appellant’s right to 
freedom of association; the Casino Control Commis- 
sion’s findings that these officers of the union, many 
of whose members are employed in casino hotels, 
associated with a career criminal and were influenced 
by him justifies their disqualification under N.J.S.A. 
5:12-93. In re Hotel and Restaurant Employees and 
Bartenders Int’] Union Local 54. App. Div......... 706 
The Casino Control Commission need not accept 
the relationship between a casino licensee and its 
corporate parent if, as here, alteration is necessary to 
meet significant regulatory interests; the condition 
requiring the licensee’s surveillance and internal 
audit departments to report the the publicly-traded 
parent’s board of directors, rather than to the subsi- 
diary partnership’s two-member executive committee, 
is valid. In re Playboy-Elsinore Assoc. App. Div. .. 761 
Since statutory employment standards cannot be 
complied with because there are too few qualified 
minority construction workers, it is reasonable to 
require all casinos to contribute to a program for 
creating more but the condition imposed here is too 
vague to be enforced; moreover, the subject can only 
be dealt with by rule making. In re Playboy-Elsinore 
PRAPOV AU ONY, oieac coicens Ueeataesasat ence ciaee 761 


CDS 

Defendant pharmacist, having voluntarily engaged 
in a business subject to pervasive government control, 
had no expectation of privacy as would support a 
Fourth Amendment bar to the administrative inspec- 
tion that revealed inventory shortages and led to his 
plea of guilty of conspiracy to violate the laws on 
controlled substances; the denial of his motion to 
suppress is affirmed. State v. Rednor. App. Div. ... 761 


CEMETERIES 


Taxes, estates, nonprofit organization. Mellon Bank, 


N.A. v. United States. 3rd Cir...................5. 163 
CERCLA 
Town of Boonton v. Drew Chemical Corp.; U.S.D.C. 
pana vas aahatena sae aaseanhe oe aha ee 815 
CHILD ABUSE 


Civil Rights, Sec. 1983. Estate of Bailey v. York 





Cty. Children & Youth Services. 3rd Cir. .......... 327 




























Page Four 


NEW JERSEY LAW JOURNAL, THURSDAY, JANUARY 23, 1986 





CHILD-CUSTODY JURISDICTION 

Plaintiff appealed from the New York judgment 
transferring custody to defendant (found here to have 
been entered without jurisdiction because the children’s 
only contact with N.Y. was that their father, a N.Y. 
resident, had visitation rights) and she would not be 
precluded under N.J.S.A. 2A:34-34 from proceeding 
for custody in New Jersey, where the jurisdictional 
prerequisites of the Uniform Child Custody Act are 
met; however, she retained the children in N.J. and 
the jurisdictional issue is whether N.J. should assume 
jurisdiction notwithstanding the ‘“‘child-snatching”’ 
bar of 2A:34-36, because it is required in the children’s 


best interests. Swire v. Swire. App. Div............ 578 
CHILD SUPPORT 

Child Support Guidelines Report ............... 813 
CHOICE OF LAW 


Whether New Jersey should apply its limitations 
statute and “discovery rule” is akin to resolving a 
choice of substantive law: here, where plaintiff moved 
to New Jersey after he learned that his claim was 
time-barred in New York, New Jersey’s interest in 
having its domiciliaries compensated for the tortious 
conduct of others is paramount, outweighing its 
policy of discouraging forum shopping; if plaintiff's 
domicile is found to be bona fide, his action against 
the manufacturers of DES (exposure to which in utero 
is blamed for his cancer) should proceed. Pine v. Eli 
Pally @ Co; ADD IVs. x..5 02004 ss 0s dacecss sso eeue 262 


CHURCHES 

New Jersey has not yet imposed an affirmative 
duty on charitable and religious institutions to affir- 
matively maintain public sidewalls abutting their 
properties or risk money damages for injuries caused 
by unrepaired defects. Lombardi v. First United 


Methodist Church. App. Div. .................-06- 249 
CIA 

FOIA, exemptions, National Security Act. Central 
Intellegence Agency v. Sims. U.S. Supreme Ct...... 27 
CITIZEN SUIT PROVISION 


Clean Water Act, private right of action. Student 
Public Interest Research Group of New Jersey, Inc. v. 
Fritzsche, Dodge & Olcott, Inc. 3d Cir. ............ 103 


CIVIL PROCEDURE 

Under R.4:37-2(b), a trial judge cannot reserve 
decision on a motion for judgment at the close of 

laintiff’s case (if not granted, it must be deemed to 

ave been denied); here, where the trial judge entered 
a judgment of dismissal even though he had heard 
the entire case, the motion should have been denied 
under the rule’s standards. Hilton & Assoc. Inc. v. 
EVOUR AOD. goc.cseeteevesie ee tees essences 335 


Mere exposure to devastating civil liability per se 
does not constitute “good cause” for an order under 
R. 3:9-2 that a plea of guilty by a criminal defendant 
not be evidential in any civil proceeding; strong 
policy reasons of economy in court proceedings and 
the protection of victim’s rights are consonant with 
the civil use of a plea, and morality, justice and 
fairness will not allow these pleas (proffered without 
conditions) of guilty to a lengthy conspiracy to defraud 
insurance companies of substantial amounts of money 
to obtain a procedural advantage for defendants; 
motion denied. State v. Schlanger. Law Div. ...... 513 

The court does not have the authority to enlarge 
the 30-day time period for filing trial de novo motions 
under R. 10B(1) of the Statewide Rules Governing 
Automobile Arbitration, or to grant a trial de novo 
out of time. Cotter v. Dodd. Law Div. ............. 702 

Although pleadings should be construed liberally, 
they must fairly apprise an adversary of the issues to 
be raised; plaintiff's allegation in her complaint that 
the injuries she sustained had been “‘proximately 
caused” by the contractor’s ‘‘failure to install the 
stairs properly” was not sufficient to place it on 
notice of her intention to assert a theory at trial 
based on its negligent inspection of the stairs. Miltz 
v. Borroughs-Shelving. App. Div.................. 746 


CIVIL RIGHTS 
Limitation of actions, personal ir jury. Wilson v. 
Carcta-1) 6. MRDYEMO C6. «cass cass ssceaeeen var seats 30 
Child abuse, Sec. 1993. Estate of Bailey v. tos 


Cty. Children & Youth Services. 3d Cir............ 32 
Res judicata, negligence, privity, municipalities. 
Wade v. City of Pittsburgh; 3d Cir. ............... 327 


Attorneys’ fees, police, damages, Eleventh Amend- 
ment. Kentucky Bureau of State Police v. Graham. 
PP MPO CE. eas sss econ pea Cans ba Pa CaGn baa 338 

Only those sections of the ordinance regulating 
peddling that are unduly burdensome or vague, or 
without a reasonable relationship to the legitimate 
purposes of avoiding congestion on public sidewalks 
and of preventing public nuisances should have been 
struck down; in view of this modification, the attor- 
ney’s fee that was properly awarded the Rutgers 
Urban Legal Clinic under the Civil Rights Act is set 
aside for a recalculation of the amount. Brown v. 
POE AMIN OMT ook clesc's 4 5.09 60s bk dete se Wate Re 485 

Since the factual issues raised in plaintiff’s §1983 
claim of discriminatory discharge are identical to 
those disposed of by the administrative law judge in 
an exhaustive and well-reasoned opinion, after the 
same parties had been afforded a full adversarial 





hearing, and there was a final judgment on the 
merits when the Civil Service Commission adopted 
that opinion and found for the employer, plaintiff is 
collaterally estopped from litigating those issues in 
the Law Division; if he disagrees with the findings 
made at the administrative level, he may seek judicial 
review in the Appellate Division. Mancuso v. North 


ATUBSt0n AW, «ccwesctheswse\aealecesivesmatt 523 
Immunity, schools, Eleventh Amendment. Miller v. 
Rutgers, The State University. U.S.D.C. .......... 641 


CIVIL RIGHTS ATTORNEY’S FEES 
AWARDS ACT 


Attorneys’ fees. Webb v. County Board of Education 
of Dyer County, Tennessee. U.S. Supreme Ct. ...... 30 


CIVIL SERVICE 


Civil Service Reform Act, general services adminis- 
tration, harmful error rule. Cornelius, Acting Director, 
= of Personnel Management v. Nutt. U.S. — 

Re Siz ccaavaieen ctaete ee sani ees Sic aise hed eee 9 

Although the Legislature intended that no hearing 
be required when the qualifications of a candidate for 
a Civil Service position is in issue, in the special 
circumstances of this case with the conflicting and 
almost mysterious events that have surrounded ap- 
pellant’s application, he is entitled to a trial-type 
hearing to resolve the issues raised, after he had been 
declared ineligible to sit for the exam under both sets 
of specifications, that declared him ineligible. In re 


OYHCHIOW ND OOIN. 6i5.25 concedes ba ccbonoessecson 368 
CLASS ACTIONS 

Standing, jurisdiction, due process. Phillips Petro- 
leum Co. v. Shutts. U.S. Supreme Ct. ............. 242 
CLEAN WATER ACT 


Private right of action, citizen suit provision. Student 
Public Interest Group of New Jersey, Inc. v. Fritzsche, 
Dodge & Olcott, Inc. 3d Cir. ................00000 103 


COAL MINING 


Surface Mining Control and Reclamation Act, rec- 
lamation fee. U.S.A. v. Brook Contracting Corp. 3d Cir. 
SPeLe aR g de IT AG oe ta SAE SMG EIR i elm ie 43 


C.O.D. 


Here, where the C.O.D. instructions that did not 
comply with federal rules were nevertheless noted by 
the carrier and a C.O.D. fee was charged to the 
shipper, the North Coast line of cases does not apply; 
liability in this case rests not on the carrier’s pe 
to treat these as C.0.D. shipments but, having under- 
taken to treat them as C.O.D., on doing so negligently 
by accepting certified checks that were not signed by 
a bank officer and were ultimately dishonored. United 


COLLATERAL ESTOPPEL 


Even if courts may apply collateral estoppel to 
issues already litigated in an administrative agency, 
it should not be applied to cases dealing with a 
charge of discrimination. Hahn v. Arbat Systems 
AEG TRO. AMI UE 5, cinin sole din oia-e aoa sis Delaik- cscs 50 

Since the factual issues raised in plaintiff’s §1983 
claim of discriminatory discharge are identical to 
those disposed of by the administrative law judge in 
an exhaustive and well-reasoned opinion, after the 
same parties had been afforded a full adversarial 
hearing, and there was a final judgment on the 
merits when the Civil Service Commission adopted 
that opinion and found for the employer, plaintiff is 
collaterally estopped from litigating those issues in 
the Law Division; if he disagrees with the findings 
made at the administrative level, he may seek judicial 
review in the Appellate Division. Mancuso v. North 
PSE I BT Ra a ae a 523 


COMBINED FEDERAL CAMPAIGN 


First Amendment, solicitation, federal employees, 
nonprofit organizations. Cornelius, Acting Director, 
Office of Personnel Management v. NAACP Legal 
Defense and Educational Fund, Inc. US. SapeenS <> 


COMMERCE CLAUSE 

The constitutional challenge to the validity of its 
franchise tax assessment by this New York corpora- 
tion, which is run by one man and has a direct 
monetary flow from its manufacturing, sales, invest- 
ment and real estate segments to each other, is reject- 
ed; if ever there was a “unitary business” this appears 
to be one, and the assessment under the Corporation 
Business Tax Act reflects the value of the franchise 
fairly apportioned to New Jersey. Silent Hoist & 
Crane Co., Inc. v. Dir., Div. of Taxation. Supreme Ct. 


all but certain municipalities in a tri-state area on an 
emergency basis is a necessary health measure, 
plainly not protectionist, and therefore not a per se 
violation of the Commerce Clause; its effect on inter- 
state commerce because Philadelphia is included in 
the prohibition is incidental, and the burden on 
Philadelphia is not excessive. Glassboro v. Gloucester 
Cty. Bd. of Freeholders. Supreme Ct............... 289 

Any scheme of excise taxation for highway use 
falling exclusively on interstate bus travel, and ex- 
empting intrastate bus travel, unconstitutionally 








burdens interstate commerce. Continental Trailways, 
Inc. v. Director, Div. of Motor Vehicles. App. Div. 


hess at gtNGIT GG vate lb ns SRNR SST nd i TE 462 
COMMERCIAL BRIBERY 

Antitrust, agency. Seaboard Supply Co. v. Congole- 
MT GOL IIB. oeos oo scied eens Me chiesoudeeneen 543 
COMMODITIES 

Bankruptcy, trustee, attorney-client privilege, 


Commodity Exchange Act. Commodity Futures Trad- 
ing Commission v. Weintraub. U.S. Supreme Ct. 
29 


COMPARATIVE NEGLIGENCE 


Unlike in the Bexiga line of cases where the injured 
factory workers had been assigned to operate specific 
powered machines, plaintiff had a “meaningful choice” 
not to climb the scaffold from which he fell; since he 
was aware of the risk and could have used a separate 
access ladder to climb to the platform where he was 
repairing pipe or used the portion of the scaffold 
constructed as a ladder, rather than the portion 
clearly not designed for that purpose, the question of 
his comparative negligence should be submitted to 
the jury in his strict liability suit against the manu- 
facturer of the scaffolding. Colella v. Safway Steel 
Products. Law Div. 25 

The principles of comparative negligence apply 
dram-shop cases; here, where the jury determined the 
respective percentages of negligence as between the 
tavern and the passengers (who were killed when the 
intoxicated pilot crashed the twin-engine aircraft) 
without the issue’s having been fully unfolded and 
thoroughly argued, that issue must be retried. Buckley 


v. Estate of Pirolo. Supreme Ct.............-.-000- 813 
COMPREHENSIVE DRUG ABUSE PREVEN- 
TION AND CONTROL ACT 
Controlled dangerous substances, double jeopardy. 
Garrett v. United States. U.S. Supreme Ct.......... 85 
COMPUTERS 


Sue or Settle: What To Do When Your Client’s 
Computer Does Not Work, by Marc S. Friedman .. 689 


CONDEMNATION 

The owners would only be entitled to recover for 
damages caused by the condemned land (where the 
“reasonable use’ doctrine would be inapplicable) or 
by any unreasonable use of the State’s upland proper- 
ty; the State acted reasonably in draining its land 
and, since appellants had failed to prove any damages 
resulting from the increased size of the drainage pipe, 
the condemnation award was just and proper. N.J. 
Comm’r of Transp. v. Rosenblum. App. Div. ....... 65 

Just compensation, appeals, due process. Williamson 
County Regional Planning Commission v. Hamilton 
Bank of Johnson City. U.S. Supreme Ct........... 338 


CONDITIONAL DISCHARGE 


A first offender who pleaded guilty to possession of 
drug paraphernalia and less than 25 grams of mari- 
juana who is an employed college graduate whose 
continued presence in the community would not in 
any way pose a danger should be admitted to section 
27 proceedings; the municipal court judge improperly 
denied the application on the basis of fault and 
wrongly placed the affirmative burden on defendant 
to show compelling reasons for granting it. State v. 
PAM DOOTIO, OW UY. 56.0 cs okie ok cess ei eee 13 


CONDOMINIUMS 


The Senior Citizens and Disabled Protected Tenancy 
Act is constitutional and may be retroactively applied; 
the tenants’ net (rather than gross) business incomes 
are to be considered in determining their qualifications 
for protected status and, in this case, the tenants’ 
annual household income is to be determined by 
using the last full calendar year prior to their appli- 
cations (it would be anomolous to use the year prior 
to the conversion where, as here, the Act is applied 
retroactively.) Edgewater Investment Assoc. v. Edge- 
WALD AUDEN. <5. cp cca ccoccceecce se ee 101 

N.J.S.A. 2A:18-61.11C does not require the owner of 
an apartment complex converted to condominiums to 
seek comparable housing for a tenant, who has chosen 
not to purchase, after the first one-year stay of eviction 
pursuant to 1la where, as here, the owner provides 
him with a hardship-relocation and moving waiver of 
six months’ rent. Mountain Management Corp. v. 
ae eR 212 


_Where, as here, a not-for-profit condominium asso- 
clation operates a pool owned in common by the 
pool’s sole users and their invited guests, it does not 
fall within the purview of the Swimming Pool Code of 
New Jersey, and an acquittal would have to be en- 
eed. State v. Woodlands Condominium Ass’n. Law 

RAFT ss walele Meteiea eats pitaieale ty cae ao Oe 313 


CONFESSIONS 
Right to confrontations, Sixth Ammendment, cross 
examination. Tennessee v. Street. U.S. Supreme Ct. 
BAN amen ga Saas ate esalslats +e ec i 34 


Motion to suppress, evidence. United States v. 
ROPROE OTE Ties 0: 0's's'a 954056 be 447 
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CONFLICTS OF 'NTEREST 

The casino ethics amendment to the Conflicts of 
Interest Law prohibiting virtually all state officers 
and employees, including members of the Judiciary 
and their immediate families, from employment with 
casinos is constitutional because it bears a rational 
relationship to its objective of preserving the public 
confidence in casino gambling. Greenberg v. Kim- 
WGI  ROITIE Cb. 5. oie os 6.0 a5 as ose eites seis 257 

Extending the restriction beyond judges to their 
spouses reflects the reasonable legislative conclusion 
that spouses ordinarily commingle their assets; the 
right to a particular job (unlike the right to work in 
general) has never been regarded as fundamental, 
and precluding plaintiff, who is married to a judge, 
from a comparatively lucrative position with a casino 
is a small price to pay for preserving public confidence 
in the judicial system. Greenberg v. Kimmelman. 
SION NOES 5 5. oo ao. s1e dase sie Fis oin'eis-a o's a'sle die ssa eb a sistesete 257 


CONFLICTS OF LAW 


Wrongful death, survival action. Pollack, and Bauer, 
Administratrix of Estate of Bauer v. Barrickman. 
UENO rarer oot Ue cok ea enews caret ee wee tee Oa 198 


CONSPIRACY 

Under N.J.S.A. 2C:1-8a(2), if the conspiracy proven 
has criminal objectives other than the substantive 
offense proven, the offenses will not merge; here, the 
conviction does not establish that the conspiracy 
embraced criminal objectives in addition to the one 
robbery proven, and the judgment below merging the 
convictions of conspiracy with that of robbery is 
affirmed. State v. Hardison. Supreme Ct. .......... 41 


CONSTITUTIONAL LAW 


Extending the restriction beyond judges to their 
spouses reflects the reasonable legislative conclusion 
that spouses ordinarily commingle their assets; the 
right to a particular job (unlike the right to work in 
general) has never been regarded as fundamental, 
and precluding plaintiff, who is married to a judge, 
from a comparatively lucrative position with a casino 
is a small price to pay for preserving public confidence 
in the judicial system. Greenberg v. Kimmelman. 
it) oot 1 C] Cae Se RO CA eee en ot ane 257 

Plaintiffs’ claims that the absence of financial 
resources in property-poor school districts coupled 
with the availability of much greater resources for 
children attending school in average and property-rich 
school districts (a disparity that has allegedly widened 
since the Public School Education Act of 1975 went 
into effect) deprive them of a thorough and efficient 
education and deny them the equal protection of the 
law are especially fact-sensitive and should be heard 
initially by the appropriate administrative agency; 
remanded to the Commissioner of Education, who 
shall transfer this contested matter to the Office of 


The casino ethics amendment to the Conflicts of 
Interest Law prohibiting virtually all state officers 
and employees, including members of the Judiciary 
and their immediate families, from employment with 
casinos is constitutional because it bears a rational 
relationship to its objective of preserving the public 
confidence in casino gambling. Greenberg v. Kim- 
CVS SSL AAT CA ao a nn ee 257 

Federal jurisdiction, ERISA, Article III. Jameson v. 
Bethlehem Steel Corp. Pension Plan. 3d Cir. ...... 327 

If a particular mobile home is excluded from areas 
other than mobile-home parks, it must be because it 
fails to satisfy standards designed to assure that the 
home will compare favorably with other housing that 
would be allowed on that site and not merely because 
it is a mobile home; defendant’s conviction for violat- 
ing the unconstitutionally overbroad ordinance is 
reversed. Luczynski v. Temple. Ch. Div. .......... 677 


CONSTRUCTION PAYMENT BOND 
Subcontractors, standing to sue, sureties. Nicholson 

Construction Co. v. The Standard Fire Ins. Co. 3d Cir. 

103 


CONSUMER FRAUD 


States may ban commercial speech that is more 
likely to deceive the public than inform it, and the 
regulation of the Division of Consumer Affairs making 
unlawful the use in any automobile advertisement of 
a comparison to the ‘‘dealer’s cost” or “inventory 
price” does not violate this car dealer’s First Am- 
mendment rights; the term “dealer invoice” is within 
the intendment of N.J.A.C. 13:45A-2.2(a)7iv, and 
defendant’s advertising was properly found misleading 
= deceptive. Barry v. Arrow Pontiac, Inc. Supreme 

OS ey ree aes icy aan are a ete PR Oa 306 


CONSUMER PROTECTION 

The Consumer Fraud Act applies to a builder of a 
single-family home who uses substandard materials 
in violation of a contract. New MEA Construction 


Conn WPIArner ADB. ONS csc saiscc a cs o'opececcnse 763 
CONTEMPT 

Supoena duces tecum, corporations. In re Grand 
Jury Matter James Gilbert Brown. 3d Cir. ........ 358 


Although defendant was properly convicted twice 
for persisting in disrupting court proceedings, and the 
fine of $250 for the first contempt conviction was 
totally appropriate, it cannot be concluded from this 
record that 15 days in jail without any time off for 





good behavior was necessary for the second, particu- 
larly since the judge refused to permit the sentence to 
be served on weekends or nights without any findings 
as to aggravating and mitigating factors, prior record, 
or the financial needs of defendant and his family; 
remanded for an inquiry into those matters. State v. 
VAREY PHI DIN ajc ole cen 5 Chae cc 5is csi is See esew ee 621 
A litigant cannot be permitted to lie to the court 
with impunity while placing a settlement “‘on the 
record” merely because the formality of an oath-taking 
was not part of that judicial process; defendant is 
summarily adjudged to have committed contempt in 
the presence of the court when he admittedly lied 
about his authority to include his wife’s and parent’s 
equity in their home as a source of funds for the 
= Kerr Steamship Co., Inc. v. Westhoff. -— 
WBE ta eRe COT KORTE See eC TS Sas oT POET 


CONTRACTORS 


By accepting a mortgage, with an automatic subor- 
dination clause, to secure its claims, the contractor 
that poured the concrete waived its right to assert a 
lien under N.J.S.A. 2A:44-89 and did not itself becone 
a construction mortgagee; it must be deemed to have 
known that any subsequent construction mortgagee 
would make payments permitted by 2A:44-89 to facili- 
tate continued construction, and it should have at- 
tracted bidders to the sheriff's sale who would have 
bid in excess of the amount owed to the bank so that 
junior mortgages could have been paid. Nat'l Com- 
munity Bank of N.J. v. Seneca-Grande, Ltd. App. a 


ee ee meme meee weer ee eeee erases eeeeseseeeeeseeses 


CONTRACTS 


Defendant’s right of entry over plaintiff's property 
pursuant to a contract for the sale of assets used to 
operate a radio station, with “free and reasonable” 
access to the transmitting tower on plaintiffs pre- 
mises, was that of a licensee coupled with an interest 
in personalty, which is irrevocable so long as the 
interest in the personalty on the premises remains. Lo 
Re v. Tel Air Communications, Inc. App. Div....... 54 

If the plaintiff is found to have breached the con- 
tract by his conduct regarding access or by the pas- 
sage of time after defendant’s reasonable request for 
assurances about continued access, defendant had a 
right to retain the balance of the purchase price, 
which it properly withheld upon its request for assur- 
ances. Lo Re v. Tel Air Communications, Inc. App. 
5 colar aioe Sis wd eo aga cio esis a nla oa eo RASS we 54 

Employment relations, personnel manuals. Green- 
berg v. Ziff-Davis Publishing Co. we <- 


Where a party is unavoidably and through no fault 
of its own prevented from consummating a contract, 
its obligation to fulfill the contract is excused; it was 
error for the trial judge to hold that defendant’s 
conduct in complying with an order from the Dept. of 
Transportation’s engineer forbidding it to allow 
plaintiff, with whom it had contracted, to direct 
traffic around its construction site (and requiring it to 
hire off-duty police officers instead) did not even raise 
a factual issue, and the summary judgment granted 
plaintiff for lost profits is reversed. Directions, Inc. v. 
New Prince Concrete Construction Co. Inc. App. Div. 


TNE AOS Raa De han terpenes Saks hye Ne ae aetna RE ss UR 242 
Negligence, economic loss. Getty Refining and 
Marketing Co. v. MT Fadi B. 3rd Cir.............. 358 


Rte. 73 Bowling Center, wheze the contractual 
obligation to transfer the liquor license was absolute 
and therefore unenforceable, should not be construed 
as limiting contracts such as this one, where the 
transfer agreement was properly conditioned on the 
approval of the local ABC board; the purpose of 
N.J.S.A. 33:1-26 of according absolute discretion to 
the ABC Commission or local boards in determining 
who shall have the privilege of a liquor license is not 
thwarted by permitting parties to agree (here, as part 
of the sale of a restaurant) to cooperate in applying 
for the transfer, and insofar as Novack v. Krauz 
holds to the contrary, it is overruled. Darrah Food 
Services, Inc. v. Lambertville House, Inc. App. Div. 
569 


CONTROLLED DANGEROUS SUBSTANCES 
Comprehensive Drug Abuse Prevention and Control 
Act, double jeopardy. Garrett v. United States. U.S. 
CUSTER i ay a i 85 
Search and seizure, evidence, reasonable suspicion. 
— States v. Montoya de Hernandez. U.S. nee 
Cpa eS AR oa IR ae OS A aR ene ASE a MRR 40 


COOPERATIVES 


As the trial judge concluded, a cooperative is a 
unique form of property ownership and the relation- 


. ship with between the association and a cooperator- 


shareholder is not that of landlord and tenant for the 
purpose of a summary dispossess action; the dimissal 
of the complaint is affirmed. Plaza Road Cooperative, 
in Gar Es gas sano ba 6009 909 40-48 88s 300 


COPYRIGHT 
Prepublication licensing agreement, fair use. Harper 
& Row, Publishers, Inc. v. Nation Enterprises. U.S. 
MMNOINO CD. feces caicsc ae scene anes Areaseekanannae’ 34 
Stolen goods, records. Dowling v. United States. 
RE vOING Cl. ics en's hae wensacscen sence ne vate 276 





CORPORATIONS 
Securities, sale of business doctrine. Gould v. 
Ruefenacht. U.S. Supreme Ct. ................0008 32 
Here, where the circumstances show that the corpo- 
ration’s principal officer had a corporate duty to 
attend the trial on its suit for money due on a con- 
struction contract and to testify as a witness, the trial 
judge erred in awarding plaintiff costs for housing 
him in the county jail (he was serving a term for mail 
fraud) and transporting him between the jail and the 
courthouse for trial. A.J. Tenwood Assoc. v. Orange 
Senior Citizens Housing Co. App. Div............. 106 
The constitutional challenge to the validity of its 
franchise tax assessment by this New York corpora- 
tion, which is run by one man and has a direct 
monetary flow from its manufacturing, sales, invest- 
ment and real estate segments to each other, is reject- 
ed; if ever there was a “unitary business” this appears 
to be one, and the assessment under the Corporation 
Business Tax Act reflects the value of the franchise 
fairly apportioned to New Jersey. Silent Hoist & 
Crane Co., Inc. v. Dir., Div. of Taxation. Supreme A 
This seller of financial services, by entering the 
taxing state to dun its customers, using affiliated 
in-state offices for receiving payments, using New 
Jersey credit service agencies, and invoking New 
Jersey’s process to enforce its contracts, has estab- 
lished sufficient minimum contracts between it and 
the state to justify the modest apportioned tax imposed 
here under the Corporation Income Tax Act. Avco 
Financial Services Consumer Discount Co. One, Inc. 
v. Dir. Div. of Taxation. Supreme Ct. ............. 201 
Subpeona Duces Tecum, contempt. In re Grand 
Jury Matter James Gilbert Brown. 3d Cir. ........ 358 
ERISA, corporate officers. Solomon v. Klein. 3d he 


eee mm ewe eee eee emer eeereeeeeeeeeeeeeeseeeseesesene 


COSTS 

Here, where the circumstances show that the corpo- 
ration’s principal officer had a corporate duty to 
attend the trial on its suit for money due on a con- 
struction contract and to testify as a witness, the trial 
judge erred in awarding plaintiff costs for housing 
him in the county jail (he was serving a term for mail 
fraud) and transporting him between the jail and the 
courthouse for trial. A.J. Tenwood Assoc. v. Orange 
Senior Citizens Housing Co. App. Div............. 106 


Attorney’s Fees, F.R. Civ. P.68, offer of settlement, 
costs. Marek v. Chesny, individually, and as adminis- 
trator of the Estate of Chesny. U.S. Supreme Ct. .. 276 


COUNTIES 


Amendments to the plan adopted pursuant to the 
Solid Waste Management Act by a county governed 
by the Optional Charter Law, Executive Plan, are to 
be made by ordinance, not by resolution. Squires v. 
Atlantic Cty. Freeholders. Law Div. ............... 13 

PERC correctly concluded that, it lacked jurisdiction 
to resolve the issue of whether the county government 
or the judiciary is the employer, for purposes of 
collective negotiations, of the court personnel who 
petitioned here for representation proceedings; how- 
ever, as a matter of comity, the cause is remanded to 
PERC for a factual recommendation. In re Judges of 
Passaic County. Supreme Ct...................... 394 

N.J.S.A. 40:41A-876, which entitles officers and 
employees generally to a public hearing before a 
dismissal by the county executive is final, does not 
apply to the dismissal of the county administrator, 
who serves at the pleasure of the county executive. 
Hudson Cty. Bd. of Freeholders v. Clark. App. Div. 

The non-salary expenditures sought here by the 
prosecutor (radios for the State Police Emergency 
Network Radio System) is within his authorized 
budget and is therefore not subject to county control 
or to the supervision of the Assignment Judge; the 
county must promptly process such expenditures. 
muvoldt v. Clark. Gawd Div. 65. ces scence cee cacans 651 


COURTS 


Advisory Committee On Bar Admissions Report .. 1 
A Matter Of Opinion, by Hon. Alan B. Handler 


General Assignment Order. September 1, 1985— 
PST UR 1 1 SR gen me in 5A Rk epee 101 
Supreme Court Committee Reports ............. 129 
1985-86 Court Schedule. .......¢ ocscceescscvesec 226 


Supervised Visitation Program................. 
The Art Of Summation, by Henry B. McFarla 
CT: Oa ee ipa een Po el SI ee laa wale 2 
Judge Marilyn Loftus On Gender Bias, by Kathleen 
PARRY eo cs reek eae G a eG oe ee ee 361 
_ Leeth Addresses Court Interpreting Institute Recep- 
tion 85 
Supreme Court Task Force Studies Interpreter And 
Translation Services 385 


PERC correctly concluded that it lacked jurisdiction 
to resolve the issue of whether the county government 
or the judiciary is the employer, for purposes of 
collective negotiations, of the court personnel who 
petitioned here for representation proceedings; how- 
ever, as a matter of comity, the cause is remanded to 
PERC for a factual recommendation. In re Judges of 
Passaic County. Supreme Ct..................0.05 394 


U.S. District Court Holiday Order .............. 415 
_ Election contests are subject to the exercise of 
judicial power; here, where the irregularities involving 
a broken voting machine and permissible but improp- 


294 
nd, 
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COURTS—Cont’d 


erly used paper ballots raise substantial questions 
about the validity of the results of the election for 
township council members in one voting district in 
the township, a special election in that district only is 
to be held, resembling the Nov. 6 election as closely 
as possible. In re 1984 election for Maple Shade Tp. 
OGRA OH AION 5, fcc ots seed weakest rin ees 495 
Supreme Court Responds To Civil Case Management 
And Procedures Committee Report ............... 505 
1985-86 Supreme Court Committees............. 505 
District Ethics And Fee Arbitration Committee 
HASSE EATIONI GD 5.0 515,52: s/0)c105s:0 siassjaceisie antes se emrasa osteo 569 
Publication of Opinions: Need For A Change, by 


Dryer NA WHOS CCIS 6 6.5 9,5 sc dveSise's <a mesaeued cece oe 6 
Termination of General Equity Caseload Equaliza- 
ARIE EPO oars io ctslnse tring eis eps Satieene sos 6 ss 630 
Revised Guidelines For Cameras In Court ...... 753 
CRIMINAL LAW 
Food stamp fraud, intent. Liparota v. United States. 
WS Sanreme Obst), Sccsaaniden weeds uiawasice tess 34 
Stun Guns: The “New Wave” Weapon, by Jay 
Hindman, Dep. Atty. Gen...................00005: 323 


The Comprehensive Crime Control Act Of 1984 
(Part I of a two part series), by Daniel Crystal .... 353 
The Comprehensive Crime Control Act Of 1984 
(Part II of a two part series), by Daniel Crystal.... 473 


Carter v. Rafferty. U.S.D.C.. .........c.ccccccees 815 
CRIMINAL PROCEDURE 

Bail Guidelines And Schedule For Non-Indictable 
MERRIE 52 os oe cars asta oan ewe SA 41 


A motion for an evidentiary hearing to dismiss an 
aggravating factor should only be considered before 
the guilt-determination phase of the trial if granting 
the motion would eliminate the possibility of the 
death penalty or serve some other substantial purpose 
(e.g., where the defendant’s trial preparations relative 
to the aggravating factor would entail an extraordi- 
nary expenditure of time or money); this case does 
not fall under either exception. State v. Spotwood. 
1712) 0 ee Ce ween pr eee 48 

A trial court may dismiss an indictment with prej- 
udice after successive juries have failed to agree in a 
verdict where its discretion to do so is soundly exer- 
cised and it determines that the chance of the State’s 
obtaining a conviction upon further retrial is highly 
unlikely; this matter is remanded for the trial court to 
consider all of the standards set forth herein. State v. 
DOLE SUPREMO OG. «50:6. 5. ioc «00 0 oe ois cm ionicd bein 73 

Whatever sanction, if any, may be appropriate to 
enforce R.3:5-7, the remedy for the State’s failure to 
file a brief in response to defendant’s brief on his 
suppresion motion is certainly not that the evidence 
will automatically be suppressed; the trial judge 
properly discharged his duty in considering all rele- 
vant law, and defendant’s assertion that the State 
may not cite on appeal case law not presented in the 
trial court is incorrect. State v. Brooks. App. Div... 193 

The better course here would have been to grant, 
with sanctions, for defendant’s demonstrable out-of- 
pocket cost, the State’s (first) motion for a postponement 
of the suppression hearing, where defendant’s incon- 
venience in coming from Florida to attend it was 
caused by mere carelessness on the prosecutor’s part 
in not having a vital witness present, not by any 
malicious design; the extreme remedy of granting the 
motion to suppress (tantamount to dismissing the 
indictment) was too extreme and disproportionate to 
the circumstances. State v. Audette. App. Div. .... 281 

The circumstances of this case (where, because the 
clerk had failed to tally the individual votes of the 
grand jurors, the indictment against the co-conspirator 
was dismissed) do not demonstrate the good cause 
required by R.3:10-2 to mount a challenge to the 
indictment, after a separate trial and conviction, that 
the co-conspirator raised before his trial, nor do they 
reveal any fundamental miscarriage of justice that 
would invoke the Court’s supervisory power to correct 
a perceived injustice (the co-conspirator has since 
been re-indicted). State v. Del Fino. Supreme Ct. .. 301 

Evidence, impeachment, discovery, due process. 
United States v. Bagley. U.S. Supreme Ct. ........ 341 

Failure (here, by the State) to seek leave to appeal 
from an interlocutory order cannot be dispositive of 
whether that order will have continuing binding 
effect, and the “law of the case doctrine,” insofar as it 
is applied to interlocutory rules or orders, is discre- 
tionary; here, where there is no untoward prosecutorial 
advantage or bad faith, or any unfairness to defend- 
ant, the trial court had the authority te relitigate his 
previously successful motion to suppress after a 
reversal of his conviction for murder on appeal. State 
eromrmamenn. remmmeme CE, «oi. c <6 cook cco cosa en 363 


New Jersey, providing a more protective rule than 
the federal, does not recognize the Parker “interlocking 
confessien” exception to the Bruton rule, so when the 
confession of any co-defendant involving any other 
co-defendant cannot be effectively excised the trial 
court should order separate trials; the right of a 
defendant te confront a confessing co-defendant 
under R. 3:15-2 does not depend on the number of 
confessions or defendants, and Lyons is rejected. 


State v. Haskell. Supreme Ct...................... 370 
Summonses, evidence, federal criminal procedure. 
Gluck v. United States. 3d Cir. ................... 543 


The videotaped deposition of the victim, who is ill 
and unable to appear at the trial, is admitted into 
evidence; it is permitted by the rules, satisfies the 
constitutional safeguards ef the right of confrontation, 





gives the jury the opportunity to observe the witness, 
and possesses sufficient indicia of reliability. State v. 
RIETROT a WAIN 60's thas es Sonne awn ceinweay tenes 644 
A challenge to a petit jury array must be brought 
within 30 days of the entry of the original plea. State 
VSG OG ASR WPRIIN «9:00 05.050 vcletlnsatic staat ne es 762 
The cumulative effect of the defects in the jury 
selection process in Atlantic County renders it (al- 
though well-intentioned) non-random and thus not in 
compliance with the mandate of N.J.S.A. 2A:71-3; this 
successful challenge to the grand jury array has 
prospective application only. State v. Long. Law Div. 
5 eee cera IE Tea oc ules «cae weaie tees 762 
United State v. Strong. 3d Cir................... 786 
An illegal sentence imposed on an illegally-taken 
guilty plea must be vacated whenever that relief is 
sought; the municipal court judge did not determine a 
factual basis for defendant’s guilty plea when giving 
him the choice of pleading guilty or trying his com- 
plicated case (whether his “payroll service” corporation 
was responsible for its parent corporations unem- 
ployment compensation payments to the State) pro 
se, or hold even a summary hearing to determine 
whether defendant could pay $101,603 in one year 
when imposing that restitution as an unanticipated 
condition of probation, and the plea and sentence are 
vacated on defendant’s late motion for a new trial. 
State v. Paladino. App. Div. ...................04. 799 


CREDIT CARDS 


An authorized buyer on another’s credit card account 
cannot be held liable for purchases made on the 
account on a theory of direct contractual liability; 
whether plaintiff can recover here against the widow 
and the former wife of two credit card holders on 
implied contract or on a theory of necessaries must 
await a determination of the circumstances and 
nature of the various purchases; summary judgment 
denied. Sears Roebuck & Co. v. Ragucci. Law Div. 


MES Te eo Le Sats vin eh pene eae 304 


CROSS EXAMINATION 


Confessions, right to confrontations, Sixth Am- 
mendment. Tennessee v. Street. U.S. Supreme Ct. .. 34 


DAMAGES 
Plaintiffs, whose complaints allege that they are 
suffering from asbestosis but who do not currently 
suffer from cancer, may recover damages for the fear 
of cancer from which they claim to suffer as a result 
of their enhanced risk, created by their exposure to 
asbestos, if they meet the requirements set forth 
herein; although they may not sue for that increased 
risk at this time, should it come to fruition they will 
have the right to sue in the future. Devlin v. Johns- 
Manville Corn: baw DIV 5 5. 66'xssis-cccs ties ose ee sits 174 
ERISA, private right of action, remedies. Massa- 
chusetts Mutual Life Insurance Co. v. Russell. U.S. 
RREEREV GIRS ONG. fastee ares cn esate eat cs stacs ib oor aiovat tm iuraigns:wrslaioxs 274 
A defendant that has breached its duty to avoid the 
risk of economic injury to particularly foreseeable, 
identifiable plaintiffs may be held liable for actual 
economic losses (unaccompanied by property damage 
or personal injury) proximately caused by its breach 
of duty. People Express Airlines, Inc. v. Consolidated 
BAT Ores POT Obs osc 6:cia-4: bra eiecea ake sin: siassiaie ae vie 353 
Although damages for plaintiffs’ concern that ex- 
posure to toxic wastes might precipitate serious illness 
might be recoverable from a non-governmental entity 
as consequential to a nuisance, the bar of N.J.S.A. 
59:9-2(d) against damages from a public entity for 
“pain and suffering resulting from any injury” clearly 
precludes such recovery here, where the township was 
found to have negligently operated its landfill so that 
plaintiff's well water was contaminated; however, the 
interruption of plaintiff's water supply for 20 months 
is compensable. Ayers v. Jackson Tp. App. Div.... 413 
Without some quantifying guidance, it is impossible 
to say that defendant has so significantly increased 
the reasonable probability that any of the plaintiffs 
will develop cancer so as to justify imposing on it the 
financial burden of lifetime medical surveillance of 
339 plaintiffs for early clinical signs, and that part of 
the judgment is vacated. Ayers v. Jackson Tp. App. 
| fi a ES RS PRIA AEA re ade I 413 
The trial judge properly awarded compensatory 
damages based on difference between the value ef 
roperty with and without the encumbrance; damages 
ar on equitable fraud were erroneous (the only 
relief for that is equitable, such as rescission) and the 
facts do not support an award for punitive damages 
against the tithe company use nO conscious 
wrongdoing was shown. Enright v. Lubow. App. =. 
I ee I ay pea ND a gs AE en raid AIA rir 1 


The dicta in Sandler furnishes no authority for 
punitive damages im an insurance-contract action 
such as this one, where the trial judge correctly found 
that there was an honest difference as to the meaning 
of the policy language and the mere fact of delay did 
not constitute an egregious circumstance. Ellmex 
Constr. Co., Inc. v. Republic Ins. Co. App. Div. .... 514 

Taxes, TEFRA, dismissal. Sauers v. Comm’r of 
Internal Mavenue: GO CUP ook is ioc sccccccacacaceeoee 543 


An exculpatory clause that expressly limits liability 
for negligent contract performance also bars suit for 
grossly negligent performance (portions of Kuzmiak 
and Swisscraft are disagreed with here) although it 
does not bar a claim for willful and wanton miscon- 
duct; since the evidence was insufficient to show 
“reckless disregard of the qemecquences in this case, 
the trial court correctly limited plaintiff's recovery for 





the burglary to the $250 permitted by the contract in 
case of the burglar-alarm company’s negligence. 
Tessler and Son, Inc. v. Sonitrol Security Systems of 
Northern N.J., Inc. App. Div.............cseeeeees 768 


DEATH BY AUTO 


The Legislature did not intend that all prosecutions 
for deaths from reckless driving would be limited to a 
death-by-auto charge under N.J.S.A. 2C:11-5, and the 
prosecutor may charge aggravated manslaughter and 
either manslaughter or death by auto (but not both 
because those two statutes have identical elelments). 
State Vv. Pates. Law. DIS «....6.0 6504s os :aeicenieds cae 25 

Where, as here, the death resulted from the defend- 
ant’s alleged reckless driving, the Legislature intended 
that prosecutions be brought only under the death by 
auto statute; the trial court’s dismissal of the indict- 
ment for manslaughter under N.J.S.A. 2C:11-4(b)(1), 
without prejudice to reindict under 2C:11-5, is affirmed. 
State v. Milligan. App. Div. ..................008 674 


DEATH PENALTY 

A motion for an evidentiary hearing to dismiss an 
aggravating factor should only be considered before 
the guilt-determination phase of the trial if granting 
the motion would eliminate the possibility of the 
death penalty or serve some other substantial purpose 
(e.g., where the defendant’s trial preparations relative 
to the aggravating factor would entail an extraordi- 
nary expenditure of time or money); this case does 
not fall under either exception. State v. Spotwood. 
SRO IEG © Socio vieg ve ooo cents cee s cose ee 48 

A decision before trial as to whether the death 
penalty could constitutionally be applied to a juvenile 
would be premature and therefore improper, and 
defendant has not established that the Legislature 
neither considered nor intended the application of the 
death penalty to a juvenile whose case has been 
transferred to the Law Division. State v. Smith, Ind. 
NWO IAV So logins diese sob ete Sine Oasis ars Ca 726 

Defendant has demonstrated that he was singled 
out for capital prosecution from 15 similarly situated 
defendants, and the prosecutor is ordered to set forth 
the criteria and procedures by which the Essex County 
Prosecutor’s Office selects homicide cases for capital 
prosecution. State v. Smith, Ind. Law Div. ........ 726 


DEFAMATION 


Immunity, police. Hon Yip v. Pagano. U.S.D.C. ... 3 
Punitive damages, actual malice, credit agency. 
Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc. 
RUSS MPO, . oc Scab coheinnlc ope sive ce pes gutes 242 


DEFENSES 


Securities, in pari delicto defense. Batemen Eichler, 
Hill Richards, Inc. v. Berner. U.S. Supreme Ct..... 119 


DENTISTRY 


TMJ— The Great Imposter. by Martin H. Turk, 
D.MD. and Anthony J. Ferrara, D. MD............ 446 


DISABILITY BENEFITS 


The intent of N.J.S.A. 39:6A-6 is to deduct terpora- 
ry-disability benefits from weekly income-continuation 
benefits paid to an injured insured; it does not reduce 
the Maximum income benefits and defendant must 
pay income benefits during plaintiff's disability up to 
the full $41,000 for which she paid an additional 
premium. Smith v. Allstate Ins. Co. Law Div. ..... 644 


DISABILITY INSURANCE 


Labor law, preemption, collective bargaining 
agreement. Allis Chalmers Corp. v. Lueck. U.S. Su- 
NORE Io gic a's csniaiee 4.0 RIEL cio oo 416 ORL 28 


DISABILITY LAW 


Disability Law Developments; Education of Handi- 
capped Children, by Patricia A. Russo............ 473 
Disability Law Developments; Early Intervention 
and Preschool Education, by Linda Peres......... 758 


DISCOVERY 


The standard that shall govern the disclosure, fer 
use in civil proceedings, of confidential investigative 
records relating to a Kcensing board’s inquiry inte a 
professional’s acts is: a showing of a particularized 
need that outweighs the public interest in the confi- 
dentiality of the investigative proceedings, taking 
into account 1) the extent to which the information 
may be available from other sources, 2) the degree of 
harm that the litigant would suffer from its unavail- 
ability, and 3) the possible prejudice to the agency’s 
investigation; the record on this medical malpractice 
case requires a remand to evaluate the material 
sought. McClain v. College Hospital. Supreme Ct.... 1 

A peroaieunt may be compelled to reveal relevant 
confidences w the patient has tendered her mental 
or emotional condition in issue during litigation (here, 
depression allegedly caused by defendant’s medical 
malpractice) but the exemption from the statutory 

rivilege is limited (as with the attorney-client privi- 

ege), not unqualified (as with doctor-patient confi- 
dences); to protect the patient from needless exposure, 
the trial court should examine the consultation notes 
in camera to determine their relevance. Arena v. 
Bannan MNT oes aie cc cde s camer eee 279 

The use of personal interviews should be encouraged, 
as should other informal means of discovery that 
reduce the cost and time of trial preparation; since 

t’s other physicians in this medical malpractice 
action will not participate in such interviews without 
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plaintiff's consent, plaintiff's counsel should provide 
defendant’s counsel with written authorization con- 
taining conditions as set forth herein (trial courts and 
counsel may fashion appropriate procedures in unus- 
ual cases). Stempler v. Speidell. Supreme Ct. ...... 353 

First Amendment, protective order, tobacco industry. 


Cipollone v. Liggett Group Inc. U.S.D.C........... 447 

The jury’s evaluation of the net worth of defendant’s 
software as somewhere between plaintiffs sole expert’s 
estimated first and second ‘“‘models’”’ conflicts with 
the established principle limiting damages to the 
lowest estimate of value by one witness on behalf of a 
plaintiff; to aid the jury in its difficult task of setting 
a value on previously unvalued, unique assets here, 
the trial judge should have allowed defendant’s experts 
to testify to the factual underpinnings of their “‘net 
opinions,” and restricting their testimony to the net 
opinions in the interrogatory answer was, under all of 
the circumstances, an abuse of discretion under R. 


4:23-5(b). Hall v. Zuckerman. App. Div. ........... 545 
Executive Order No. 123 Re: Public Records..... 759 
DISCRIMINATION 
Sex, schools, tenure. PYO v. Stockton State College. 
Spa R DAG oti fora hia eicin thas cc picietaceee bo niate, srsiee eS ree 3 


The possibility that the petit jury will comprise a 
representative cross-section of the community may 
not be systematically reduced or eliminated on the 
basis of a perceived group bias and, since defendant 
has sustained his burden of demonstrating that the 
State used its peremptory challenges here to excuse 
all black prospective jurors solely because of group 
association (rather than because of individual bias 
relating to the case) in violation of the New Jersey 
Constitution, his conviction is reversed and a new 
trial is ordered; this new rule is to be given prospective 
application only. State v. Gilmore. App. Div........ 25 

Equal protection, disenfranchisement, race. Hunter 


v. Underwood. U.S. Supreme Ct..................4. 28 
Taxes, equal protection, motor vehicles. Williams v. 
Vermont. U.S. Supreme Ct.................2.00 eee 37 


Even if courts may apply collateral estoppel to 
issues already litigated in an administrative agency, 
it should not be applied to cases dealing with a 
charge of discrimination. Hahn v. Arbat Systems 
Limited, Inc. App. Div. ................0ccecceceees 50 

Age, BFOQ exception, firefighters, reasonable fed- 
eral standard. Johnson v. Mayor and City Council of 


Baltimore. U.S. Supreme Ct.................-00005 178 
Age, BFOQ exception, airlines, instructions. Western 
Air Lines, Inc. v. Criswell. U.S. Supreme Ct. ...... 179 


Immigration, administrative procedure, parole, 
equal protection. Jean v. Nelson, Commissioner, 
Immigration and Naturalization Service. U.S. Supreme 

| age PAPAS SIRE eS At EE Seer eerie 274 

Handicapped, Rehabilition Act, Eleventh Amend- 
ment, sovereign immunity, waivers, civil rights. 
_ernee State Hospital v. Scanlon. U.S. eek 

Be alare ate aie nit cinintets iMate hints: Clovw oseia ata a wisi aie eine 2 

Hirabayashi Puts Wartime Government Policies On 
Trial, by Philip Tajitsu Nash ............csceceses 295 

Police, age. EEOC v. State of New Jersey. U.S.D.C. 

Ec eRe TERRE HT iy Shee te See Re Ee SE 641 

In the absence of intentional discrimination, a 
facially neutral provision in a labor contract (such as 
making new benefits prospective only) that inciden- 
tally has an adverse impact on older employees is not 
a violation of state and federal laws against discrim- 
ination on account of age. Giammario v. Trenton Bd. 


GE EUCAMOR ATEN. ec. 0.655. 0s ois oo wa'eieo 0-08 753 
Seredinski v. Clifton Precision Products Co. 3d Cir. 
Be oe Rt A oan RR OR aa Eee 786 
Carter v; Rafferty: U-B:D.C.. .:..5.ccocecccccecces 815 
DISENFRANCHISEMENT 
Equal protection, discrimination, race. Hunter v. 
Underwood. U.S. Supreme Ct. ..............0ce00- 28 
DISMISSAL 
Taxes, TEFRA, damages. Sauers v. Comm’r of 
Indovriat MOVONUC, GOCE. so ccacccaccvceecncectss 543 


DISORDERLY PERSONS 

Prior to or at the trial of any case where a jail 
sentence may follow a conviction, the judge must 
advise a pro se defendant of such incarceration expo- 
sure before deciding (after a searching and painstaking 
inquiry) that there has been an effective (intelligent 
and competent) waiver of the right to counsel; since 
this defendant was not so advised, his conviction for 
lewdness and 30-day jail sentence cannot stand; 
remanded for retrial. State v. Abbondanzo. App. — 


DOUBLE JEOPARDY 

Controlled dangerous substances, Comprehensive 
Drug Abuse Prevention and Control Act. Garrett v. 
United States. U.S. Supreme Ct. ...........eseee00- 85 

There is no authority for the Law Division to review 
a municipal court judge’s verdict of “not guilty” and 
such a review is specifically barred as a form of 
double jeopardy. State vs. Woodlands Condominium 
Banh PAMPPAG: yo ccs cise cba awd ven sacbans tantonie 313 

There is no authority for appellate review of a 
judgment of acquittal entered on grounds of insuffi- 
cient evidence at the end of the State’s case and such 
appellate review would violate the double jeopardy 
clause, even where the acquittal was erroneous or 
where other charges required a continuation of the 
trial: State y. Ortiz. Avon. DIV. coc ccccosecasssccass 485 








No authority holds that a defendant who has been 
acquitted may even knowingly or voluntarily waive 
his double jeopardy right and permit the State to 
appeal from that acquittal; even assuming a waiver 
here, the circumstances would constitute good cause 
for granting relief from it. State v. Ortiz. App. we 

Where sentence is imposed pursuant to N.J.S.A. 
2C:44-1f(2) and R.3:21-4(g) the court, when advising 
the defendant of his right to appeal, should also 
advise him of his choice under R. 2:9-3(d) to 1) release 
pending the State’s appeal of his sentence or 2) 
execution of the sentence with a waiver of a double 
jeopardy claim; here, where no one so advised de- 
fendant and he has served the custodial part of his 
probationary sentence for second-degree sexual assault 
on a nine-year-old girl, the State may not, after an 
oyeeet. seek resentencing. State v. Williams. App. 

EO Mea ak eee rns oe Wh Mea asada eaoeae 


DRAM-SHOP RULE 

The principles of comparative negligence apply to 
dram-shop cases; here, where the jury determined the 
respective percentages of negligence as between the 
tavern and the passengers (who were killed when the 
intoxicated pilot crashed the twin-engine aircraft) 
without the issue’s having been fully unfolded and 
thoroughly argued, that issue must be retried. Buckley 
v. Estate of Pirolo. Supreme Ct.................04: 813 


DRUNK DRIVING 

The U.S. Supreme Court’s holding in Berkemer that 
one subjected to custodial interrogation is entitled to 
Miranda warnings, regardless of the nature or severity 
of the offense, is not to be applied retroactively to 
non-indictable motor vehicle violations; only those 
whose rights were violated after Berkemer was handed 
down on July 2, 1984 can have the benefit of the new 
rule, so defendant’s conviction for drunk driving is 
affirmed. State v. Adams. App. Div. ............... 46 

N.J.S.A. 39:4-50 clearly prohibits the operation of a 
motor vehicle by any driver whose BAC equals or 
exceeds .10%, and the penal consequences for a viola- 
tion therof apply without regard to whether defend- 
ant’s ability to drive was impaired. State v. Kreyer. 
PRON INN Goin oss a ivsaicio ole aise idole ato ole:a sieidceleleioreisid te eis sere 300 


Defendant’s conviction for violating N.J.S.A. 39:4-50 
because he had operated a pedal bicycle while under 
the influence of intoxicating liquor is reversed; legis- 
lation exists to adequately deal with the hazards 
posed by drunken pedal-cyclists, and 39:4-50 only 
includes vehicles propelled “otherwise than by muscu- 
lar power” (Tehan disagreed with). State v. Johnson. 
PWS osresorsra vere ciel Rowe lbis alos POO S AOA 306 

A DWI roadblock is constitutional if it is based on 
reasonable evidence of social utility and is properly 
conducted under supervisory authority (as in Coccomo) 
but the location, time and duration of the roadblock 
that stopped defendant and provided all of the evi- 
dence of drunk driving against him was so random 
and rested so much on the discretion of the officer in 
the field that it was unconstitutional, and the evidence 
should have been suppressed. State v. Kirk. App. Div. 

SiSVaNG ceca ba aORiGaa kaa BSR a RA OR ee SE RTs SR 413 

Defendant’s placing himself behind the wheel of his 
car, which had run out of gas, while his mother tried 
to push it with her car constituted the “operation” of 
a motor vehicle because, even though it did not move, 
it was capable of being rolled or pushed; to the limited 
extent that Prociuk disagrees with that principle, it is 
disapproved. State v. Stiene. App. Div............. 629 


DUE PROCESS 


Prisons, disciplinary hearing, witness. Ponte, Su- 
perintendent, Massachusetts Correctional Institution 
Vs Ue Ade UIPOIN QUE on neo oacccia'sae se cinces eeewe 33 

Sentencing, probation. Black, Director, Missouri 
Department of Corrections and Human Resources v. 
BOMGNO Ue MUBYEMOCE. «cs 6cccccaccices ct ce dawce 33 

Jurisdiction, long-arm statute, franchises. Burger 
King Corp. v. Rudzewicz. U.S. Supreme Ct. ........ 35 

Education, Disciplinary proceedings. Clayton v. 
Princeton University. U.S.D.C. ...........ccccesees 80 

Food Stamp Act, notice. Atkins, Commissioner of 
the Massachusetts Department of Public Welfare v. 
PARK GP Ute OMORGINO COG. 5.0.0.6 0:60: 5:0.0's's oe 0960 eee 93 

A zoning ordinance that excludes ‘“‘churches or 
similar places of worship” from a residential district 
may not be applied to prohibit a minister from tem- 
porarily using his home to hold a one-hour religious 
service once a week for his small congregation; since 
enforcement of the ordinance could undermine the 
rights to free exercise of religion, free speech, free 
assembly, and privacy, constitutional due process 
calls for the utmost clarity concerning the scope of its 
intended prohibitions and, as applied to this defend- 
ant, it is unconstitutionally vague. State v. Cameron. 
PREPPOTNO ES cc ies Ocoee Sate ss oisee hin'e'ca sino a's See are 161 


Prisons, disciplinary hearing. Superintendent, Mas- 
sachusetts Correctional Institution at Walpole v. Hill. 


RUBS MDDPOMOCE: cc ccictsnc ta cuchaeness.c ase sesecens 178 
Class actions, standing, jurisdiction. Phillips Petro- 
leum Co. v. Shutts. U.S. Supreme Ct. ............. 242 


Condemnation, just compensation, appeals. Willi- 
amson County Regional Planning Commission v. 
Hamilton Bank of Johnson County. U.S. Sapeome Cs. 

Here, where bloodstains on the victim’s sweatshirt 
were determined to be A (her blood type) and possible 
AB, and defendant’s blood type was O, the consump- 








tion of the bloodstains in the testing was normal and 
done in good faith; the bloodstains lacked sufficient 
materiality to the defense to find a due process viola- 
tion. State v. Hollander. App. Div. ............ +++ 344 
Although due process does not require a municipality 
to investigate the addresses of property owners shown 
on the tax rolls, it would be something else altogether 
here if someone actively involved in the prosecution 
of the in rem tax foreclosure suit had ignored actual 
knowledge that defendants’ address on the tax dupli- 
cate was inaccurate and that another address could 
be used to notify them; remanded for a full hearing 
on that issue, where the burden of proceeding and 
persuading will be on the defaulting taxpayers. Brick 
Tp. v. Block, App: DV). oskiive:s s:s.0ce 03 Semcon cans 480 
The rule in Brady is limited to where the prosecution 
has information in its possession and cannot be read 
to impose on the police a duty to investigate every 
criminal case “vigorously.” State v. Johnson. ~—_. 
i, Ce Te Crore sree 
The U.S. Supreme Ct. has held that, although the 
due process clause requires that governmental entities 
ensure that needed medical care is provided to those 
injured while being apprehended by the police, the 
allocation of the cost of that care as between the 
entity and the provider of the care is a matter of state 
law; no New Jersey case or statute would impose the 
cost on municipality here. Cooper Medical Center v. 
SOHNSOR | LW DIV 5... secs 63i0s 'sv e's nine ae ween nee 726 


EASEMENTS 

Indians, Pueblo Lands Act. Mountain States Tele- 
phone & Telegraph Co. v. Pueblo of Santa Ana. U.S. 
PIADECHTI OG. ocio os ie OSes aise visio ee eee a aam ewes 117 


EASEMENTS IN GROSS 

Restraints on the sale of easements in gross (as 
opposed to fee simple titles) are not invalid, and the 
reasonable justification for and minimal restrictions 
on this conservation easement outweigh any need for 
applying a general rule against restraints on aliena- 


tion. Ridgewood v. The Bolger Foundation. App. ped 
ECRA 

ECRA Filing Fee Program ..................... 570 
EDUCATION 


Religion, First Amendment, establishment clause, 
schools, moment of silence. Wallace, Governor of 
Alabama v. Jaffree. U.S. Supreme Ct. ............. 25 

Even if a plaintiff had pleaded a cause of action 
under N.J.S.A. 59:2-2a (and had complied with the 
notice requirements of the Tort Claims Act) N.J.S.A. 
59:2-3a, which grants immunity from governmental 
liability for exercises of judgment or discretion (such 
as the evaluation of a course of education for plaintiff), 
would have been a bar to his suit against the board 
of education for “educational malpractice.” Myers v. 
Medford Lakes Bd. of Ed. App. Div. ............... 31 

Reimbursement, handicapped, Education of Handi- 
capped Act, individualized education program. School 
Committee of the Town of Burlington, Massachusetts 
v. Department of Education of Massachusetts. U.S. 
UTA. oo ok ciccs:m an ee opie Gales Ga ee hie a ee ae 31 

The fact that these claimants were part-time 
teachers should not be of critical significance, and the 
oral guarantee that was not kept brings this case 
within the ambit of Sulat; claimants should not be 
denied unemployment benefits when the school board 
deprived them of their regular part-time tenured 
positions and relegated them to the uncertain status 
of non-tenured day-to-day substitutes. Charatan v. 
BG. OF ROVIGW ABD. PY. 63. see c.c0'ss » 0 5:cakeeeee 40 

Disciplinary procedings, due process. Clayton v. 
Princeton Univeraity. USDC. «0.6 0sss060% c00cween 80 

Free speech, tenured employee hearing law, injunc- 
tion. Weichert v. Walter. U.S.D.C. ..............00 80 


In the absence of an instruction to his players to 
commit wrongful acts, or his instructing them in 
moves or procedures that would increase the risk of 
harm to opposing players, a high school coach is not 
responsible to a player on an opposing team who is 
injured in a game; complaint dismissed. Nydegger v. 
Don Bosco Prep. H.S. Law Div. ..............cc00 235 

Religion, establishment clause, aid to parochial 
schools. School District of the City of Grand Rapids 
VY, aGs 1 a OUONOINO COL. so vie's s0sice wos smesane eee 276 

An administrative agency can properly adopt the 
findings and conclusions of an administrative law 
judge where the ALJ has addressed the entire record, 
but it was the record as supplemented by the decision 
of the Commissioner of Education to reduce the ten- 
ured teacher’s penalty that the State Board had an 
obligation to consider here; whether its reinstatement 
of the ALJ’s recommended penalty of dismissal is 
supported by substantial credible evidence cannot be 
determined because it did not evaluate the Commis- 
sioner’s assessments, and the matter is remanded for 
its reconsideration. In re Doyle. App. Div.......... 281 


For reasons of public policy, there is no legal duty 
that will support a tort for educational malpractice 
here, where a doctor who is being sued for medical 
malpractice (in the delivery, while a resident, of a 
child with brain damage) has sued the director of 
medical education in that hospital for having failed 
to supervise him adequately; the litigation explosion 
has limits and this is one area in which those limits 
should be definitely marked; the complaint is dis- 
maees. Swidryk v. St. Michael’s Medical Center. Law 

BS Si a sacise sos baeere eases 0a ee 313 








Page Eight 


NEW JERSEY LAW JOURNAL, THURSDAY, JANUARY 23, 1986 





EDUCATION—Cont’d 


Religion, establishment clause, aid to parochial 
schools. Aguilar v. Felton. U.S. Supreme Ct. ...... 340 

Plaintiffs’ claims that the absence of financial 
resources in property-poor school districts coupled 
with the availability of much greater resources for 
children attending school in average and property-rich 
school districts (a disparity that has allegedly widened 
since the Public School Education Act of 1975 went 
into effect) deprive them of a thorough and efficent 
education and deny them the equal protection of the 
law are especially fact-sensitive and should be heard 
initially by the appropriate administrative agency; 
remanded to the Commissioner of Education, who 
shall transfer this contested matter to the Office of 
Administrative Law. Abbott v. Burke. Supreme ps 

The board of education’s denial of the applications 
of four teachers for additional paid sick-leave days 
was not violative of its duty under N.J.S.A. 18A:30-6 
to exercise its discretion in each individual case or of 
the standard set by Molina of uniformity under sub- 
stantially similar circumstances. Matawan Regional 
Teacher’s Ass’n v. Matawan-Aberdeen Reg. School 


PISICE ADDL. oss ocecle se cceyineseowss cise esees 462 

First Amendment. Galda v. Rutgers University. 
ROE cern seins east hrs aa eae tin oan tere meres 543 
ELECTIONS 


The technical requirements of N.J.S.A. 19:57-23 
must be read in a common-sense way that accords 
with the legislative purpose and the absentee ballots 
received here in sealed, untampered-with outer enve- 
lopes containing complete certifications, where the 
only deficiency was the failure to seal the inner 
envelope containing the ballot, are valid and should 
be counted. In re Langbaum. App. Div. ........... 302 

N.J.S.A. 19:14-12 controls the procedure to be fol- 
lowed when drawing for party positions on the ballot 
and, although the odds of Democratic Party’s being 
drawn first 40 out of the last 41 times is 1 in 50 
billion, the trial court found that those procedures 
had been followed here and the 1984 Essex County 
draw cannot be set aside; however, in addition to the 
Essex County Clerk’s undertaking to replace the tiny 
capsules, in which he inserted the papers designating 
each party, with larger ones that can be seen more 
easily, other steps that can strengthen voter confidence 
in the electoral process are set forth; the parties 
should resolve these matters before the draw. Mochary 
v. Caputo. Supreme Ct............... 0. cece eee eee 362 

Election contests are subject to the exercise of 
judicial power; here, where the irregularities involving 
a broken voting machine and permissible but improp- 
erly used paper ballots raise substantial questions 
about the validity of the results of the election for 
township council members in one voting district in 
the township, a special election in that district only is 
to be held, resembling the Nov. 6 election as closely 
as possible. In re 1984 election for Maple Shade Tp. 
CE I oor, olecace 5:0: 0re a sie o aininnio ge nie ks ooo 495 

It was a violation of N.J.S.A. 19:57-23 for a candi- 
date for local office to assist incapacitated absentee 
voters in voting for another candidate for a different 
local office, and the 18 absentee ballots from the 
nursing home are invalidated. Gramlich v. Cottrell. 
WN oo oi crn aan Wars tece-avon alg ae eatin mon eGemens On aie 708 


ELEVENTH AMENDMENT 


Jurisdiction. DeSantis v. Ricci and N.J. Sports & 
Exposition Authority. U.S.D.C..................4. 198 


Immunity, schools, civil rights. Miller v. Rutgers, 
the State Univ. U.S.D.C. 641 


EMPLOYMENT RELATIONS 


Personnel manuals, contracts. Greenberg v. Ziff- 
Davis Publishing Co. U.S.D.C. (PA) .......... 198, 226 


ENTRAPMENT 


In the context of a civil licensing or other regulatory 
proceeding before an agency that is separate and 
apart from the one that originally obtained the evi- 
dence, a defendant cannot complain that relevant, 
credible information ought to be excluded as a matter 
of law; under the Janis balancing test and the cir- 
cumstances here, the Law Division’s (arguably incor- 
rect but unappealed) finding of entrapment, and 
dismissal of criminal charges against the jockey for 
agreeing to hold back a horse, should not prevent the 
use of the incriminating evidence in his licensing 
hearing before the Racing Commission. Delguidice v. 
N.J. Racing Comm’n. Supreme Ct................. 305 

Although a State v. Talbot defense (that the de- 
fendant was supplied narcotics by a State agent to 
sell to another State agent) is of a constitutional due 
process nature, and thus exists independently of the 
Code entrapment provision, the burden of proof (by a 
preponderence of the evidence) is still on the defendant 
(who did not meet it here). State v. Medina. App. Div. 

Ae Oe A ER TAP Gh OC, eA 455 

There was no abuse of the trial judge’s broad dis- 
cretion here in allowing the jury, after the defense of 
entrapment had been raised, to consider defendant’s 
three prior convictions involving dishonesty and theft 
(which were properly in evidence for testing defend- 
ant’s credibility because he had testified) in evaluating 
his predisposition to sell drugs; although those unre- 
lated crimes were of a different nature from those 
charged here, they are familiar to the drug milieu. 
State v. Gibbons. App. Div.............seseseesees 581 





ENVIRONMENTAL LAW 
Environmental Law—Guidance For The General. 
Practitioner. by Lewis Goldshore and Marsha “5 
"Administrative procedure, highways. Bergen Cty. v. 
Dole, Sec’y of U.S. Transp. Dept. U.S.D.C. ........ 641 


ENVIRONMENTAL PROTECTION 


Plaintiffs will be provided with all procedural pro- 
tection but, given the emergent public health problem, 
defendants’ administrative review of an amendment 
to the county’s solid-waste plan, which designates a 
stated site in plaintiff township, will not be restrained. 
South Harrison Tp. Comm. v. Gloucester Cty. Free- 
RGIGGES GA WHIV so nic.c.s: 0.08 sx onwtsiedies Sowectieulene te 30 

The landfill operator’s economic hardship in fi- 
nancing the new closure requirements was an “emer- 
gency,” and the order of the BPU and DEP redirecting 
the flow of solid waste to it for 180 days to provide it 
with a continuing revenue stream was valid. In re 
BPU-DEP Cape May Cty. Order. App. Div. ....... 111 

The injunction that closes an exhausted landfill to 
all but certain municipalities in a tri-state area on an 
emergency basis is a necessary health measure, 
plainly not protectionist, and therefore not a per se 
violation of the Commerce Clause; its effect on inter- 
state commerce because Philadelphia is included in 
the prohibition is incidental, and the burden on 
Philadelphia is not excessive. Glassboro v. Gloucester 
Cty. Bd. of Freeholders. Supreme Ct............... 289 

FIFRA, arbitration, Article III. Thomas, Adminis- 
trator, United States Environmental Protection 
Agency v. Union Carbide Agricultural Products Co. 
MUS, OMIDECRING Ob. crs oo s-c's ores site trols ois ie elas aeleeete bas 339 

The 1979 amendment to N.J.S.A. 58:10-23.11g(c) 
extending liability under the Spill Act to not only 
dischargers of, but persons “in any way responsible” 
for, hazardous substances removed by DEP may be 
applied retroactively (here, to the owners and bailors 
of chemical products discharged in a warehouse fire). 
DEP v. Arlington Warehouse. App. Div. .......... 537 

Since the “super-lien” does not come into existence 
and is not recorded until expenditures are made out of 
the Spill Compensation Fund, The Spill Compensation 
and Control Act is a hibernating time bomb with 
respect to land titles; if a reasonably prudent acquirer 
of a tax-sale certificate did not know of or had no 
reason to suspect a potential Spill Act claim, the 
contract will be rescinded. Simon v. Oldmans Tp. 

| PL TAR a ob pe eee ny 9 8 

The liability of the generator should be absolute 
from the moment the abnormally dangerous waste is 
created until it wreaks its damage, but a hauler’s 
liability should be absolute only for the period it 
possessed and controlled it; however, haulers who 
select or use landfulls they know or have reason to 
know to be hazardous can be held accountable in 
negligence. Kenney v. Scientific, Inc. Law Div..... 753 

A company that creates abnormally dangerous 
waste should not be relieved of accountability for its 
depredations merely because it is entrusted to the 
care of another, even an independent contractor; 
N.J.S.A. 13:1E-62 does not interfere with the devel- 
opment of common-law protection of the rights of the 
public against generators of abnormally dangerous 
wastes. Kenney v. Scientific, Inc. Law Div. ....... 753 

N.J.S.A. 13:1E-62, which provides that every owner 
or operator of a major hazardous-waste facility shall 
be strictly liable for all damages resulting from its 
operation, does not encompass public entities, against 
which 59:9-2b firmly precludes judgments for strict 
liability. Kenney v. Scientific, Inc. Law Div. ...... 753 


EQUAL ACCESS TO JUSTICE ACT 
Attorneys’ fees, law clerks, social security. Velazques 
v. Heckler. U.S.D.C 80 


Dunn v. United States. 3d Cir................00- 786 
EQUAL PROTECTION 

Disenfranchisement, discrimination, race. Hunter v. 
Underwood. U.S. Supreme Ct. .................005: 28 


Banks, Bank Holding Company Act, interstate 
acquisitions, commerce clause, compact clause. North- 
east Bancorp, Inc., v. Board of Governors of the 
Federal Reserve System. U.S. Supreme Ct......... 117 

Taxes, property tax, exemptions, residency. Hooper 
v. Bernalillo County Assessor. U.S. Supreme Ct. .. 240 

Zoning, handicapped, mental retardation. City of 
Cleburne, Texas v. Cleburne Living Center, Inc. U.S. 
CUTTS RRS So IS os et 8 277 


EQUITY 


Equitable relief against forfeitures should not be 
granted to a party whose own knowing fraudulent 
conduct is itself the cause of the forfeiture, and the 
Chancery Division’s imaginative remedy here, result- 
ing in compensation to the franchisee for the value of 
his franchise upon its termination for his substantial, 
intentional under-reporting of sales, has no support in 
statutory or common law; there are no extraordinary 
circumstances or countervailing equities here to require 
a court of equity to remake the bargain between these 
parties, which calls for termination and damages for 
plaintiff upon a material breach of the contract by 
defendant. Dunkin’ Donuts of America, Inc. v. Mid- 
dletown Donut Corp. Supreme Ct. ................ 330 


ERISA 

Preemption, insurance, labor law, NLRA. Metropol- 
itan Life Insurance Co. v. Massachusetts. U.S. Su- 
WIDE ook oe hee akc ned ane Re he OP es 36 








Pensions, multi-employer pension plans, arbitrary 
and capricious. Geib v. N.Y. State Teamsters Confer- 
ence Pension and Retirement Fund. 3d Cir. ........ 43 

Employee benefit plan, insurance, “other insurance 
provisions, federal jurisdiction. Northeast Dept. 
ILGWU Health and Welfare Fund v. Teamsters Local 
Unig NO: 229s SU Oe esis wares ones sceeeesavesies 163 

Labor law, multiemployer benefit plans, audits. 
Central States, Southeast & Southwest Areas Pension 


Private right of action, remedies, damages. Massa- 
chusetts Mutual Life Insurance Co. v. Russell. U.S. 
Sipeme Obs saci cnisia's ged warowrgesin sins since +22 204 

Federal jurisdiction, constitutional law, Article III. 
Jameson v. Bethlehem Steel Corp. Pension Plan; 3d a 


Health care. United States v. Martorano. 3d Cir. 


Fah cusses. favs ea¥a: 6 8s teaeis ai esP\SAALa ALS Oe 358 
Corporations, corporate officers. Solomon v. Klein. 
TO ee eee Saree mrs asences 543 
Juries. Turner v. CF & I Steel Corp. 3rd Cir...... 543 


ESTATES 

Where a forfeiture would result from a failure to use 
the property for the purpose specified in the deed 
(here, a park) a minor deviation from that use will 
not effect the forfeiture; even if the four minor uses 
plaintiffs complain of were unpermitted, the most 
that could be said is that they could be restrained in 
an appropriate proceeding. Johnson v. Hackensack. 
PAUL. 3 cis iovereis sale be aisinic eo uininkls ais ere eiv ee vteaeie eer as 62 


Taxes, non-profit organization, cemetaries. Mellon 
Bank, N.A. v. United States. 3d Cir. .............. 163 


ESTOPPEL 

It was not reasonable for plaintiff to rely on the 
building inspector’s verbal general opinion that he 
could have a professional office in the residential 
zone, given without detailed information, so as to 
estop the enforcement of the zoning code provision 
requiring four off-street parking spaces for such 
offices in that zone; public officials cannot be bound 
to their detriment by casual reactions to informal 
inquiries and it is not the obligation of the building 
inspector, when asked such a general question, to 
recite all of the code provisions that might have an 
impact on the use of property for a particular purpose, 
failing which the provision may not be enforced. 


Winn v. Margate. Law Div.....................085 804 
ETHICS (See also Attorneys) 
1984 Clients’ Security Fund Report ............... 1 


Attorneys, advertising, free speech, due process. 
Zauderer v. Office of Disciplinary Counsel of the 
Supreme Court of Ohio. U.S. Supreme Ct. .......... 26 

Here, where it has not been conclusively demon- 
strated that respondent’s good character and fitness 
have been permanently or irretrievably lost, he will 
not be disbarred but suspended for five years, with 
stringent conditions affixed to readmission to practice; 
if any are violated, or if he commits any further 
ethical breaches such as these (neglect of clients’ 
legal affairs, refusal to return unearned retainers, 
etc.), that would be virtually dispositive evidence that 
he has indeed gone beyond the pale of professional 
rehabilitation and would justify disbarment. In re 
Furman L. Templeton, Jr. of East Orange. Supreme Ct. 

BAA SS A TA RAEN AGE Rees Sie Nip As. 89 

Respondent, who exhibited a pattern of neglectful 
conduct by failing to communicate with his clients, 
failing to fulfill contracts of employment, and neglect- 
ing legal matters entrusted to him, is suspended for 
three years, retroactive to his temporary suspension 
in 1981; he may be readmitted to practice only under 
a form of proctorship. In re Thomas F. O’Gorman, III 
of- Lyndhurst: Sunreme Ct. .......... 00 cccacceses 202 

Despite mitigating factors, respondent’s offense is a 
serious one: he undertook to pursue an appeal, failed 
to do so, and failed to so advise his client in a timely 
manner; he is suspended for three months. In re 
Ronald Schwartz of Hackensack. Supreme Ct. .... 233 

An attorney may not apply a fee received for rep- 
resentation in one legal matter to another matter, 
even for the same client, without the client’s permis- 
sion. In re Ronald Schwartz of Hackensack. Supreme 


CO rinatn see Seta a ea Tee Te 233 
Attorneys, attorneys’ fees. In re Snyder. U.S. Su- 
hae) Gein ees Mma Sim Si ais SABA >) 240 


With the benefit of hindsight, this (former) municipal 
court judge (who has a long and otherwise unblem- 
ished professional record) was wrong to convict the 
defendant with an extensive criminal record, who 
was virtually uncontrollable in court, on his unrepre- 
sented plea of guilty to shoplifting and possessing 
stolen property and then sentencing him to jail with 
the best of intentions so that help could be obtained 
for him, but the judge was in a difficult position; his 
exercising poor judicial judgment and not handling 
the situation well, because the defendant hanged 
himself in jail, did not constitute unethical conduct 
and the presentment is dismissed. In re Robert C. 
Thomson, Jr., of Westfield. Supreme Ct. .......... 298 

Respondent’s grave misconduct in failing to advance 
these straightforward adoption proceedings and then 
telling his clients that the judge had signed the 
adoption papers, when he himself had signed the 
judge’s name to the orders he typed and gave the 
clients, requires that he be suspended for three years; 
he may be readmitted to practice only under a form of 
proctorship. In re Robert C. Yacavino of Pompton 
PAGING TONS Cee aes iv ko ooh is cook ce oe 305 
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ETHICS—Cont’d 
Without mitigating respondent’s fault, had he re- 
ceived the collegial support and guidance expected of 
supervising attorneys this incident might never have 
occurred; in the future, as RPC 5:1(a) makes clear, 
this attitude of leaving new lawyers to “sink or 
swim” will not be tolerated. In re Robert C. Yacavino 
of Pompton Plains. Supreme Ct................... 305 
Not every failure of a judge to conform to the Code 
of Judicial Conduct amounts to judicial misconduct or 
merits formal discipline, and one who apparently 
believes his conduct is acceptable and is never warned 
that it is not should not be disciplined for that conduct 
when it is not clearly harmful in and of itself; the 
presentment that this judge, who has been diligent, 
responsible and productive for 18 years, has never 
listed reserved decisions in his weekly report (although 
such reporting is very important) is dismissed. In re 
Ernest L. Alvino, Judge of the Superior Court. Su- 
DECC Cire sos cc.cis os tisseieieies sabelernais eisaccis:« Udicearn ss 332 
Indirect as well as direct fee-sharing with lay per- 
sons is banned, and respondent is publicly repri- 
manded for having violated DR 3-102(A) and 2- sag 
which have been superseded and subsumed by R 
5.4(a). In re Richard K. Weinroth. Supreme Ct. .... 396 
1986 Ethics Financial Committee Budget — 
gece nasaie STS eakes oo Wate OSes elas MARIE eg an aie aamks 41 
District Ethics and Fee Arbitration Committee Appoint- 
pio RR eer cet eaten err CAS Fe arene 569 
Respondent’s withdrawal of legal fees from estate 
funds without the prior, express consent of his client 
is viewed here with grave concern, but because of 
unique mitigating factors he is only publicly repri- 
manded. In re Robert S. Miller of Lake Hiawatha. 
SOUUESVOITIG Wo Gs: 5. 5.o 5 cestirs cas cos ois oletiviote sx dices ssid wbsleats 605 
Respondent’s failure to cooperate with the ethics 
committee and to appear before the Supreme Court, 
combined with his failure to recognize his responsibil- 
ities to his clients, demonstrates that he is not suffi- 
ciently responsible at this time to practice law as a 
single practitioner; his reinstatement after a two-year 
suspension is conditioned on psychiatric evidence of 
his ability to return to the practice of law and on his 
being supervised by a preceptor. In re Ned. P. Rogovoy 
of Millville. Supreme Ct. .........0.sccsccccceess 606 
Supreme Court Increases Attorney Disciplinary Assess- 
WAUGNEEE aoa va Pie reste ors waitin tia Sie eae c sea enieitomn Hoge 630 
Henceforth, an attorney found to have knowingly 
misused escrow funds will confront the disbarment 
rule of In re Wilson. In re Anton J. en, 4 
North Trenton. Supreme Ct. ..................24.. 
Mychak v. Avena, Hendren & Friedman, P.C. U.S. D ¢ 
ETHICS OPINIONS 
Opinions of the Advisory Committee on Profes- 
sional! Ethics 
No. 562 Expert Witness Secured Through 
Payment of Contingent Fee: Various 
Situations. 
Conflict of Interest; Municipal Pro- 
secutor’s Law Firm Representing 
Municipal Judge; and Accepting Re- 
ferrals from Judge in Unrelated Ac- 
tions 
Conflict of Interest; Employment of 
Former In-House Defense Counsel by 
Plaintiff Oriented Law Firm 
Requiring Release of Civil Claims as 
Prerequisite for Dismissal of Municipal 
Court COMmOlOit << oecsscecereccses 
Appellate Representation of Client 
whom Lawyer could not Represent at 
Trial 
Conflict of Interest; Legal Services 
Board Member also City Attorney .... 
Conflict of Interest; County Attorney 
serving as Municipal Prosecutor; and 
Township Solicitor serving as Attor- 
ney for County Welfare Board ........ 
Conflict of Interest; Former Deputy 
Attorney General Representing Li- 
censee Before Professional Board for 
which He Formerly Served 
Conflict of Interest; Law Firm Rep- 
resenting Plaintiff where Defendant 
and Partner of Law Firm have a Lim- 
ited Partnership in Unrelated Busi- 


193 


No. 563 


203 


. 564 
204 


. 565 


225 
. 566 


243 


No. 
No. 


567 
568 


244 


244 


No. 569 


257 


. 570 


ONO ce Ke uinale 5 iG 1G WAG RO RR eGR 270 
Conflict of Interest; Bond Counsel for 
Munici apetity Representing Clients 
Before Governing Body or Municipal 
BOGIES” cock ss cid fetes oneness 
Conflict of Interest; Attorney Member 
of Regional Planning Board Repre- 
senting Client in Litigation Against 
Municipal Constituent of Board 
Conflict of Interest; Contract Attorney 
for County, Also Serving as a Munic- 
ipal Public Defender ................. 
Investment of Trust Funds........... 
Conflict of Interest: Member of County 
Board of Chosen Freeholders Serving 
in Various Municipal Capacities ..... 
Conflict of Interest: Attorney Repre- 
senting County Probation Officers’ 
Union While Practicing Criminal Law 
WHET MME Sooo one cso eo cack aba 556 

Advisory Committee To Reconsider Ethics Opinion 
a AB aoa eae io uselnceise ate ois ole oe aL 721 
No. 574 Investment of Trust Funds (Supple- 

MANE tO COMINIOD) oso so's-05se occas eden: 

Advisory Committee To Reconsider Ethics Opinion 
No. 548 782 


. 571 


270 


No. 572 


271 


No. 573 
271 
No. 353 


No. 


574 
575 


537 


No. 576 





EVIDENCE 
In determining whether the State has met its burden 
under R. 3:26-1(a) of demonstrating that bail should 
be denied in a bail hearing in a case of capital murder, 
hearsay evidence in the form of a co-defendant’s 
confession may be considered if it is more probative 
on the point on which it is offered than any other 
evidence the State can procure through diligent efforts 
under all of the circumstances, if it is (or circumstan- 
tial corroboration renders it) sufficiently trustworthy, 
and if there is a likelihood that its substance will be 
admitted and used at trial; Konigsberg and Obstein 
are modified and overruled to the extent made neces- 
sary by this decision. State v. Engel. Supreme 59 
aie toss slahia tara ei crave) Si oepehScered oS tna Wie ese: Sup ersleuw' 6 nse ty teases 101 
The statements to their mother made on the day of 
the alleged incident by the two-year-old boy and the 
three-year-old girl (who have been found not qualified 
to testify at the trial of the juvenile who is charged 
with having sexually assaulted them) should not be 
admitted into evidence because a child’s youth and 
naivete are not substitutes for the “stress of a nervous 
excitement” that is the basis for the hearsay exception 
under Evid. R. 63(4); the trial judge properly excluded 
the girl’s statement to the physician to whom she was 
taken by the police, not for treatment but so that he 
could examine her for evidence, because to be admiss- 
ible under Evid. R. 63(12) the patient must have 
believed that the statement would enable the doctor 
to treat. State ex. rel. C.A. App. Div. .............. 161 
Search and seizure, obscenity, arrests. Maryland v. 
Migicon, OS. Supreme OG... oo .<s once ses seccec usec. 179 
Defendant’s motion for a psychiatric examination 
of his three-year-old daughter, whose testimony in his 
trial for having sexually assaulted her was crucial, 
should have been granted; fundamental fairness 
requires that he be granted the examination on re- 
mand so he can develop evidence with respect to her 
testimonial capacity and reliability. State v. R.W. 
BADD WING a 5 Siew a a wire lola dreds HPS Sia eaaS ala Ia ee 208 
The trial judge erred in giving the three-year-old 
witness sweets, as a reward for “real” (as opposed to 
““pretend”’) testimony, in the presence of the jury; 
telling the jury to ignore it was not sufficient to 
overcome the ——_ and a new trial is required. 
State v. R.W. App. D 20 


Search and seizure, controlled dangerous substances, 
reasonable suspicion. United States v. Montoya de 
Hernandez. U.S. Supreme Ct..................0005 340 

Impeachment, criminal procedure, discovery, due 
process. United States v. Bagley. U.S. Supreme aa 

341 


Here, where bloodstains on the victim’s sweatshirt 
were determined to be A (her blood type) and possible 
AB, and defendant’s blood type was O, the consump- 
tion of the bloodstains in the testing was normal and 
done in good faith; the bloodstains lacked sufficient 
materiality to the defense to find a due process viola- 
tion. State v. Hollander. App. Div. ................ 344 

Confessions, motion to suppress. United States v. 
PCE Naina exe winssca erctsvassiaveieve.saieleeaie Sake Or 447 

Summonses, federal criminal procedure. Gluck v. 


MT eA ACN MIRE oo 5.5 c os prers p:<a:ecai Sis ors sie oo9 nies 543 
Summonses, taxes. Graham v. Comm’n of Internal 
LES TOSS cee ne Se a eee eae ean 543 


The jury’s evaluation of the net worth of defendant’s 
software as somewhere between plaintiff's sole expert’s 
estimated first and second “‘models”’ conflicts with 
the established principle limiting damages to the 
lowest estimate of value by one witness on behalf of a 
plaintiff; to aid the jury in its difficult task of setting 
a value on previously unvalued, unique assets here, 
the trial judge should have allowed defendant’s experts 
to testify to the factual underpinnings of their “net 
opinions,’ ’ and restricting their testimony to the net 
opinions in the interrogatory answer was, under all of 
the circumstances, an abuse of discretion under R. 
4:23-5(b). Hall v. Zuckerman. App. Div. ........... 545 

There was no abuse of the trial judge’s broad dis- 
cretion here in allowing the jury, after the defense of 
entrapment had been raised, to consider defendant’s 
three prior convictions involving dishonesty and theft 
(which were properly in evidence for testing defend- 
ant’s credibility because he had testified) in evaluating 
his predisposition to sell drugs; although those unre- 
lated crimes were of a different nature from those 
charged here, they are familiar to the drug milieu. 
State v. Gibbons. App. 581 

The delay in the c ild’s September statement to her 
mother about defendant’s having touched her sexually 
is explained by her having recently learned in school 
that such conduct should be reported, and the fact of 
the statement is admissible as a “fresh complaint” to 
negate any inference that the earlier assaults did not 
occur; her October statements about the later incidents 
are admissible substantively as spontaneous declara- 
tions and the fact that the child appeared “normal!” 
when she made the first one does not mean that it 
was not an excited utterance — “nervous excitement” 
is not necessarily manifested by hysteria or crying 
and is to be measured differently in a seven-year-old 
than in an adult. State v. Ramos. Law Div. ....... 582 

Unlike in Procide, plaintiff failed to lay the requisite 
foundation as to the reliability of thermography in 
general, and the thermograms performed here in 
particular, for the test results to have been admitted 
in evidence, and the damage award is remanded for 
retrial. Ferlise v. Biler. ORO. och x nbalaaaleee sats 589 

A trial court’s discretionary ruling under Evid. R. 4 
to permit the use of a prior criminal conviction to 
attack credibility pursuant to N.J.S.A. 2A:81-12 is not 
reviewable on fe unless the defendant testified at 
the trial. State v. Whitehead. App. Div. ........... 813 





A full Wade hearing is a matter of the trial judge’s 
discretion under the totality of the circumstances an 
is not required upon request without a threshold 
showing of some evidence of impermissible sugges- 
tiveness in pre-charge photographic identification 


police procedures. State v. Ortiz. App. Div. ........ 819 
EXECUTIVE ORDERS 

executive Ofraer NO. UZE 366k iccsconecectucens 792 
EXPUNGEMENT 


The certified judgment of conviction for fraud in 
1973 was clearly sufficient to meet the State’s burden 
of showing that petitioner, who sought to expunge his 
1968 record of conviction for conspiracy to manufac- 
ture narcotics, had a subsequent conviction, and the 
burden then fell on him to prove its invalidity (R.E.C. 
is distinguished); since he merely asserted its invalid- 
ity here, where the State was unable to produce his 
waiver of the right to indictment and trial by jury, 
the order to expunge the 1968 record of conviction is 
vacated. State v. H.G.G. App. Div...............-- 516 


FAIR LABOR STANDARDS ACT 
Enterprise, religion. Tony and Susan Alamo Foun- 
dation v. Secretary of Labor. U.S. Supreme Ct...... 30 


FAIR SHARE 

A method is adopted for determining a municipali- 
ty’s fair share, using four factors (growth area, current 
employment, employment growth and median income) 
and a dual-region concept: a large region is needed to 
measure and allocate present housing needs and a 
smaller region, centered on the specific municipality 
involved, is needed to predict and allocate the future 
lower-income housing demand generated by the rela- 
tionship of jobs to the place of residence; this results 
in each municipality’s being part of a fixed present- 
need region and being at the heart of its own modified 
commutershed. AMG Realty Co. v. Warren an 
SERGEY... cigcicrcsg Wise oisia aie & oats es o\c¥eore.ctale! osalmvaberseceerareiane 661 


FAIR TRIAL 

The trial judge’s order partially closing a bail 
hearing, and thereby temporarily preventing disclosure 
to the press and public of a detailed written statement 
by an alleged confederate turned State’s evidence, 
meets the test of State v. Williams; the contents of the 
statement will not become actual evidence of guilt 
against defendant until the witness is sworn in open 
court and confronted on cross-examination, and the 
order respects both the media’s right of access and 
defendant’s Sixth Amendment right to confront his 
accusers in open court, not in the press or on televi- 
sion. State v. Marshall. App. Div................... 32 


FAMILY LAW 


A de facto stepchild is entitled to the same protection 
as a de jure stepchild; if there is an element here of 
both financial support and nurturing between the 
child injured by someone else’s car and the insured 
with whom he and his mother live, then the child 
must be regarded as a member of the insured’s family 
for PIP coverage purposes. James v. Allstate Ins. Co. 
App. Div 

Once the amount of total compensation has been 
determined by the number of dependents left by the 
worker killed in a compensable accident, the less a 
partial dependent receives the more a total dependent 
receives; Comparri’s holding that a child’s dependency 
is a matter of legal status, and is not necessarily 
determined by the decedent’s actual contribution to 
the child’s support, reflects the mores of its day 
(where fathers had the primary duty to support their 
children) and decedent’s legal obligation to support 
the two children born of his first marriage (who lived 
with their mother, who works) must be determined to 
see if they should get 50% or only 6% of the benefits 
they share with the wholly dependent members of his 
household at the time of his death: his stepdaughter 
and his second wife (who does not work). N.J.S.A. 
34:15-13(f) will often treat unfairly children of a 
decedent who were not a part of his household, and 
this case points up the need for action by the Legisla- 
ture. Stone v. N.J. H’way Auth. App. Div.......... 458 


The mother’s application to change the surname of 
the four-year-old out-of-wedlock child to that of her 
natural father, who vehemently objects, is denied; 
when the child is old enough to choose for herself she 
may well elect to use her father’s surname but that 
change, which would give her the burden of coming 
to court again if she later disagrees, will not be 
ordered now. In re Fisher. Law Div. .............. 651 

Although guardians ad litem are normally appointed 
in noncriminal matters, there is no good reason why 
this protective device should not be used here, where 
the father who has been indicted for his wife’s murder 
refuses to let the State interview the three children, 
who spent the entire day with their parents before 
their mother died of poison; the guardian ad litem 
will advise the court whether an interview by the 
State would be in the children’s best interests. State 
PORTOOIDEN. COW ENG, os cin cces seacceesne eae 667 

Plaintiffs have standing to seek visitation with 
their siblings in the Family Part, which has jurisdic- 
tion to grant relief, although the natural, inherent 
and inalienable right of the siblings to visit with each 
other is, of course, subject to the requirement that it 
be in the best interests of the minor children; here, 
the visits that take place in defendant’s home will not 
be extended to off-premises visitation. L. v. G. 
WT NI ee ks aie gah Chae hb EG Oe balance Cee 708 
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FAMILY LAW—Cont’d 

As a matter of judicial review, local boards of 
adjustment must be accorded great latitude in deter- 
mining facts that may adversely affect a municipali- 
ty’s entire zoning scheme, and there is ample evidence 
in this record to support the board’s conclusion that 
appellants’ mother-daughter addition converted their 
permitted one-family home to a prohibited multi-family 
dwelling. Rowatti v. Gonchar. Supreme Ct. ....... 781 


FAMILY PART 

The municipal court complaint by the mother of a 
child against the biological father for assault on the 
child does not stem from a family-type relationship 
and all court proceedings, including support and 
visitation actions, are before the New York courts; 
therefore, defendant’s motion to transfer the complaint 
to the New Jersey Family Part is denied. State v. 


RU HS IEG ood 5 oso 8h base ebc ns Hee eee UTES T 708 
FEDERAL APPEALS 

Immigration, federal jurisdiction. Reid v. INS. 3d 
NORE Fe hae coe asda es halen ite s eee eh R oe hon ea end 327 
FEDERAL JURISDICTION 


Indians, tribal court. National Farmers Union 
Insurance Cos. v. Crow Tribe of Indians. U.S. Supreme 
[SETS Sere VIE rile EGR Eas Sii nh SA es 6 
ERISA, employee benefit plan, insurance, 
insurance” provisions. Northeast Dept. ILGWU Health. 
and Welfare Fund v. Teamsters Local Union No. 229. 


J GS TE OE ee 163 
Service s process, minimum contacts. Daetwyler 
Compevoh. Meyer 3d Cid, . ..... <ce s csgnes cee eee 163 


ERISA, constitutional law, Article III. Jameson v. 
Bethlehem Steel Corp. Pension Plan. 3d Cir 
Immigration, federal appeals. Reid v. INS. 3d Cir. 
A ea Oe Ree Ldn fo Se eme DRA ee eaten Roh 327 


FEDERAL PREEMPTION 
Suburban Trails, Inc. v. N.J. Transit Corp. U.S. . a 


FEDERAL PROCEDURE 
Instructions, appeals, F.R. Civ. P. 51, emieigetities, 
police. Oklahoma City v. Tuttle. U.S. Supreme Ct. 
Attorneys fees, F.R. Civ. P. 68, offer of ne try 
costs. Marek v. Chesny, individually, and as adminis- 
trator of the Estate of Chesny. U.S. Supreme Ct. .. 276 
Appeals. Pedereaux v. Doe. 3d Cir 


FEDERAL TORT CLAIMS ACT 

Armed forces, murder, negligence. United States v. 
Shearer, individually and as administratrix for the 
Estate of Shearer. U.S. Supreme Ct. .............. 274 


FEES 

The ordinance requiring payment into an escrow 
account of sums for professional fees in connection 
with a developer’s application, as a prerequisite to 
any action on it by the planning board or board of 
adjustment, is neither unfair nor violative of public 
policy. Flama Constr. Co. v. Franklin Tp. App. en 


FIREARMS 


Arms Export Control Act, U.S. munitions list, 
vagueness. United States v. Zheng. 3d Cir......... 358 


FIREFIGHTERS 


Discrimination, age, BFOQ exception, reasonable 
federal standard. Johnson v. Mayor and City Council 
of Baltimore. U.S. Supreme Ct. ................... 178 


FIRST AMENDMENT 


Solid wastes, licensing, disclosure statement. Trade 
Waste Management Assoc., Inc. v. Hughey. U.S.D.C. 
Religion, establishment clause, education, schools, 
moment of silence. Wallace, Governor of Alabama v. 
SOR. 1) tt MOROLOING Cb. 6 kaos o 0.cd a cceniessnleccees 25 
Securities, Investment Advisors Act, newsletters. 
Lowe v. Securities and Exchange Commission. U.S. 


OPTS) Sa I A PRN Se Se at at dy epee a 117 
Armed forces, military base, public forum. United 
States v. Albertini. U.S. Supreme Ct. ............. 181 
Municipalities, ordinances. Woodbury Daily Times 
(0. EC. ¥; DAODTOR TD. OS DNC, occaee ce 00 50000 soar 198 
Religion, establishment clause. Estate of Thornton 
v. Caldor, Inc. U.S. Supreme Ct. ...........seecees 240 


To avoid infringing on First Amendment rights, the 
lobbying activities a union may finance from the 
representation fees of non-members must be relevant 
to the occupational interests of the employees in the 
negotiating unit; the statutory provision requiring 
unions to refund to non-members fees used for political 
purposes was intended to describe a category of 
expenditures that could not constitutionally be fi- 
nanced by their fees — it was not designed to autho- 
rize the intentional collection of such fees from non- 
members on the theory that they could later recover 
the money through the rebate process. In re Boonton 
Bae OF Pek TUPOINE CL, v5 5 so ss:5:0s 0 oo caeaea coves 257 

Attorneys’ fees, veterans, due process, injunctions. 
Walters, Administrator of Veterans’ Affairs v. Na- 
tional Association of Radiation Survivors. U.S. Su- 
WM oes Shae «o's'un ala'e dion 8 RAG SD 9 8 o'aaleio a at Oa 

Combined federal campaign, solicitation, federal 
employees, nonprofit organizations. Cornelius, Acting 
Director, Office of Personnel Management v. NAACP 
Legal Defense and Educational Fund, Inc. U.S. Su- 
MNO AO gs see ok FORRES ARS 6o OE MER CREO RR ETS 341 





Discovery, protective order, tobacco industry. Cipol- 
lone v. Liggett Group Inc., U. S.D.C. 447 
Education. Galda v. Rutgers University. 3d ro 


FLIGHT 

Defendant’s leaving town with all his belongings 
after the victim had positively identified him at trial 
as the one who had raped her was sufficient to rea- 
sonably justify the interference that his hasty depar- 
ture tended to prove a consciousness of guilt, and the 
trial judge’s “flight” instruction was proper. State v. 
PETOTT OAR HOLY so. 5a 8%. 7 Fare thd amriwey soles eweees 547 


FLSA 

Garcia will not be given retroactive effect here: the 
Fair Labor Standards Act does not apply to the 
employment relationship between the borough and 
the police officer who seeks overtime pay. Perry v. 
SB WOUCRHGLO! TUAW DDIV ss i cde oh occ ue te Se siese ee eere 772 


FOIA 
Exemptions, National Security Act, CIA. Central 
Intelligence Agency v. Sims. U.S. Supreme 0) 27 


FOOD STAMP ACT 
Due process, notice. Atkins, Commissioner of the 
Massachusetts Department of Public Welfare v. 


PArMeenU i SUDLOMC Obs. .65.6c cece cole cvsjes sees oes 93 
FOOD STAMP FRAUD 

Criminal law, intent. Liparota v. United States. 
RUS EEOC. Sacoe cas Sees case's onde pstrstieeiea ee 34 
FORECLOSURE 


Although due process does not require a municipality 
to investigate the addresses of property owners shown 
on the tax rolls, it would be something else altogether 
here if someone actively involved in the prosecution 
of the in rem tax foreclosure suit had ignored actual 
knowledge that defendants’ address on the tax dupli- 
cate was inaccurate and that another address could 
be used to notify them; remanded for a full hearing 
on that issue, where the burden of proceeding and 
persuading will be on the defaulting taxpayers. Brick 
Tp. v. Block 48-7, Lots 34-36. App. Div............. 480 


FORFEITURE 

Where forfeiture of office under N.J.S.A. 2C:51-2 is 
involved, as with this corrections officer indicted for 
official misconduct who pleaded guilty to the disor- 
derly persons offense of obstructing the administration 
of government functioning, R. 3:9-2 and R. 7:4-2(b) 
require that the records of the plea proceedings clearly 
reflect that defendant was advised that his guilty 
plea would invoke that harsh consequence (State v. 
Kovack discusses the appropropriate procedure); here, 
neither the letter nor the spirit of the rules was 
complied with, and the matter is remanded. State v. 
[Teer ty yo See SA eR to Ae ae 234 


N.J.S.A. 2C:64-1 applies only to indictable offenses, 
not to disorderly persons offenses; the presence of less 
than five grams of hashish in defendant’s car afforded 
no basis for the forfeiture of the car, which was not 
shown to bear any relationship with defendant’s 
unlawful methamphetamine activities, but the money 
was found on his person together with methamphe- 
tamines (for possession of which with intent to dis- 
tribute he pleaded guilty) and could be held forfeit. 
State v. One 1979 Chevrolet Camaro. App. Div. ... 484 


FRANCHISES 


Jurisdiction, long-arm statute, due process. Burger 
King Corp. v. Rudzewicz. U.S. Supreme Ct. ........ 35 

Equitable relief against forfeitures should not be 
granted to a party whose own knowing fraudulent 
conduct is itself the cause of the forfeiture, and the 
Chancery Division’s imaginative remedy here, result- 
ing in compensation to the franchisee for the value of 
his franchise upon its termination for his substantial, 
intentional under-reporting of sales, has no support in 
statutory or common law; there are no extraordinary 
circumstances or countervailing equities here to require 
a court of equity to remake the bargain between these 
parties, which calls for termination and damages 
for plaintiff upon a material breach of the contract by 
defendant. Dunkin’ Denuts of America, Inc. v. Mid- 
dletown Donut Corp. Supreme Ct. Maan nae ap 330 

The Legislature did not intend “injury” under N.J.S.A; 
56:10-23 to consist of nothing more than the placement 
of a competitor in the relevant market area, and the 
expectation of the Motor Vehicle Franchise Committee 
that the proposed competition would be “destructive” 
is not supported by the evidence. Monmouth Chrysler- 
Plymouth, Inc. v. Chrysler Corp. App. Div. ....... 707 


FRAUD 

Medicare. United States v. Greber. 3d Cir. ...... 103 

When a client seeks the aid of an attorney for the 
purpose of committing a fraud, a communication in 
furtherance of that design is not privileged, and 
deceit that directly interferes with the judicial process 
can constitute a fraud on the court; although there 
may be occasions in domestic relations matters in 
which the address of a client who legitimately fears 
reprisals by the spouse may be privileged, the order 
that the attorney reveal his client’s address is affirmed 
in this case, where the client had requested that it be 
held in confidence so that he could flout a consent 
provision in the divorce judgment that he pay the 
accountant’s fee of $375. Fellerman v. Bradley. Su- 
OPO A: he oe eae cele Avr tae aveterg sy 4d) aig ROTO Od 225 








FRAUDULENT INDUCEMENT 


Serendinski v. Clifton Precision Products Co. 
EINE Gore ie blo ees race ET Ee ine et nls aoe UN eaINees 786 


FREE PRESS 


The city has not demonstrated that the coin-operated 
newspaper vending machines known as honor boxes 
cause any traffic problems or in any other way hinder 
safety or travel enjoyment, and its attempt to totally 
prohibit them in public areas violates the First 
- adgaaamea The Passaic Daily News v. Clifton. Law 

EU ince tale Sacer ac cs Saute eee a ers Bid Odes oon 13 

The trial judge’s order partially closing a bail 
hearing and thereby temporarly preventing disclosure 
to the press and public of a detailed written statement 
by an alleged confederate turned State’s evidence, 
meets the test of State v. Williams; the contents of the 
statement will not become actual evidence of guilt 
against defendant until the witness is sworn in open 
court and confronted on cross-examination, and the 
order respects both the media’s right of access and 
defendant’s Sixth Amendment right to confront his 
accusers in open court, not in the press or on televi- 


sion. State v. Marshall. App. Div................... 32 
FREE SPEECH 

Education, Tenured Employee Hearing Law, in- 
junction. Wichert v. Walter. U.S.D.C. .............. 80 


States may ban commercial speech that is more 
likely to deceive the public than inform it, and the 
regulation of the Division of Consumer Affairs making 
unlawful the use in any automobile advertisement of 
a comparison to the ‘‘dealer’s cost”’ or “‘inventory 
price” does not violate this car dealer’ 8 First Amend- 
ment rights; the term “dealer invoice” is within the 
intendment of N.J.A.C. 13:45A-2.2(a)7iv, and defend- 
ant’s advertising was properly found misleading and 
deceptive. Barry v. Arrow Pontiac, Inc. Supreme Ct. 


FREEDOM OF ASSOCIATION 


The State’s interest in maintaining the integrity of 
casino operations supercedes appellant’s right to 
freedom of association; the Casino Control Commis- 
sion’s findings that these officers of the union, many 
of whose members are employed in casino hotels, 
associated with a career criminal and were influenced 
by him justifies their disqualification under N.J.S.A. 
5:12-93. In re Hotel and Restaurant Employees and 
Bartenders Int’! Union Local 54. App. Div......... 706 


FREEDOM OF EXPRESSION 


Defendants’ exercise of free speech and assembly 
are infringing on the property rights of plaintiff (a 
private facility partially funded by public money for 
personal purposes) and the privacy rights of its 
clients; using the Schmid test, reasonable “place and 
manner” restraints are imposed. Planned Parenthood 
of Monmouth Cty., Inc. v. Cannizzaro. Ch. Div. ... 741 


FREEZE ACT 


Relief under the Freeze Act is provided regardless 
of whether the right to an appellate remedy has 
expired or been exhausted. Inganamort Bros. v. Fort 
IO RANT og cs soca oh Song hie ta dig.cisic alate Rae ee 424 


GARNISHMENT 
Taxes, banks. United States v. National Bank of 


Commerce, U:S. Supreme Ct, ..... 6 .c505:0000000e008 275 
GIFTS 
Taxes, estates. Bacchus v. United States. U.S.D.C. 
Save Se AU ae CATR Ga: ATES aA Wate R Tins MLD TIE Sie eb eaten eae 447 
GRAND JURIES 


For the future, the necessity of insuring that all 
grand jurors who vote for an indictment be informed 
of all the evidence should be underscored, and the 
clerk must record the votes of the individual jurors. 
State v. Del Fino. Supreme Ct.........5.....0006- 301 


GRAVES ACT 

The justification of self-defense may exonerate a 
person charged with possession of a firearm for an 
unlawful purpose where the accused reasonably per- 
ceived himself to be in imminent danger of bodily 
harm and the display or use of the weapon was 
immediately necessary for self-protection; one may 
not, as defendant did, arm himself after an altercation 
in anticipation of a possible future need to use the 
weapon in self-defense, return to the scene instead of 
calling the police, and point the weapon at his adver- 
sary. State v, Harmon. App. Div. ................- 597 

The extended term mandated for committing an 
enumerated offense while using or possessing a fire- 
arm after having been previously convicted of such 
an armed offense is directed at the act without refer- 
ence to the character or background of the offender 
(unlike most enhanced-penalty statures for repeated 
criminal violations, which are directed as a warning 
at the person who commits the crime) and defendant 
cannot avoid the enhanced penalty here just because 
he committed two first-degree robberies with a hand- 
gun before he was apprehended and his second con 
viction was for one that occurred prior to his first 
conviction. State v. Gillespie. Law Div. ........... 707 
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GUARDIANS AD LITEM 


Although guardians ad litem are normally appointed 
in noncriminal matters, there is no good reason why 
this protective device should not be used here, where 
the father who has been indicted for his wife’s murder 
refuses to let the State interview the three children, 
who spent the entire day with their parents before 
their mother died of poison; the guardian ad litem 
will advise the court whether an interview by the 
State would be in the children’s best interests. State 
Ve ROCHON. 15W 7 DEY. 580-25 oes io cto w ctieiee Sobers 60s 667 


GUN CONTROL 


Unless appointed by the governing body of Newark, 
a special municipal police officer may not carry a 
handgun off duty without a permit; the specials 
appointed by Elmwood Park were properly found here 
to be “off duty” while performing police-related work 
for private employers. N.J. State Special Police Ass’n., 
Inc. v. Attorney General. App. Div. ............... 262 

The proscription in N.J.S.A. 2C: 39-10c against 
giving ‘any false information” in completing the 
certificate “or any other instrument required by law” 
when purchasing a firearm applies to the giving of 
false information (here, a denial that defendant had 
used drugs) on federal instruments completed in 
conjunction with the purchase. State v. Pleva. 


17) 7] D1 Re el ee tay pi rae Rls 2 ec Soe ea eR td 678 
HANDICAPPED 
Education, reimbursement, Education of Handi- 


capped Act, individualized education program. School 
Committee of the Town of Burlington, Massachusetts 
v. Department of Education of Massachusetts. U.S. 
OUP OITIO bee, ce cate c coeie Aaa nee eR ce ee tO: 31 

Equal protection, zoning, mental retardation. City 
of Cleburne, Texas v. Cleburne Living Center, Inc. 
Wo MRCMMEONOES 6 occa cane cece eens cueeonet 277 

Rehabilitation Act, discrimination, Eleventh 
Amendment, sovereign immunity, waivers, civil rights. 
_— State Hospital v. Scanlon. US. Supreme 


Be esc lihieyt bt ae eee AE Le ate ER, pa Oe RY a ES 277 
HEALTH CARE 
ERISA. United States v. Martorano. No. 84-1511. 3d 
OO oa eA NAAT Hd co NOs RNa ov a ads 358 
HEARSAY 


The out-of-court declarations of defendant’s co- 
conspirators that they had a gun and would kill the 
victim and his children if he did not pay them $10,000 
would meet the three conditions of the co-conspirator 
exception to the hearsay rule but questions as to the 
“truth of the matter stated” simply do not arise; they 
were admissible verbal acts, not hearsay statements, 
because they were not accusatory and constituted 
overt acts in furtherance of a jointly undertaken 
criminal enterprise. State v. McKiver. App. Div.. 22 

As in Matulewicz, the fact was essential to the 
prosecution (here, the level of defendant’s blood 
alcohol in a prosecution for drunk driving) and the 
evidence was produced by a governmental agency 
whose business is the prosecution of crime; the adver- 
sarial trial process should not be abandoned in favor 
of blind reliance on the skill and good intensions of 
prosecuting agencies, and the State Police laboratory 
report, bearing an illegible signature, showing .224'%, 
should not have been admitted as an exception to the 
hearsay rule. State v. Flynn. App. Div. ........... 413 


HIGHWAY AUTHORITY 


The public bidding statute does not apply to con- 
tracts negotiated by the New Jersey Highway Au- 
thority for restaurant services. Yacenda Food Man- 
agement Corp. v. N.J. H’way Auth. App. Div...... 706 


HOSPITALS 


The U.S. Supreme Ct. has held that, although the 
due process clause requires that governmental entities 
ensure that needed medical care is provided to those 
injured while being apprehended by the police, the 
allocation of the cost of that care as between the 
entity and the provider of the care is a matter of state 
law; no New Jersey case or statute would impose the 
cost on the municipality here. Cooper Medical Center 
P< SOMMBON . EiGW PREY, <5 ¢o.6's 0 is<'s s'vka pele cb Ss Saisie 726 


HUMAN SERVICES 

A community residence for the mentally ill (unlike 
a facility for the developmentally disabled) does not 
require licensure by the Dept. of Human Services; it 
requires approval for a purchase-of-service contract or 
an affiliation agreement like the one entered into 
here. Piscataway Tp. v. Concerned Citizens for 
Chronic Psychiatric Adults. Ben TNT. occ onesees 235 


IMMIGRATION 
Appeals, deportation. Immigration and Naturaliza- 
tion Service v. Rios-Pineda. U.S. Supreme Ct. ...... 32 
Youthful offender, false statements, sentencing. 
United States v. Abushaar. 3d Cir ................ 163 
Administrative procedure, parole, equal protection, 
discrimination. Jean v. Nelson, Commissioner, Immi- 
gration and Naturalization Service. U.S. Supreme bo 
Federal appeals, federal jurisdiction. Reid v. INS. 
BAe. oo cs ca vie Soak AEA ROREHER ROE on Ria ER kee 327 





IMMUNITY 


Police, defamation. Hon Yip v. Pagano. U.S.D.C... 3 
Wiretaps, Attorney General, appeals, Fourth 
Amendment, Omnibus Crime Control and Safe Streets 
Act. Mitchell v. Forsyth. U.S. Supreme Ct. ........ 180 
Libel, petition clause. McDonald v. Smith. ‘ S. 
Supreme Re Gas cewior aa Nineteen rice: sada niweiue 239 
Schools, Eleventh manent, Cee rights. Miller 
Vv. Rutgers, TIO SLU WIV. CO SIGs 5 65s silos a sdisies 641 
Taxes. City of Englewood v. g er People’s 


Libyan Arab Jamahiriya. 3d Cir.................. 786 
IMPEACHMENT 

Evidence, criminal procedure, discovery, due process. 
United States v. Bagley. U.S. Supreme Ct. ........ 341 
INDEMNIFICATION 


The indemnification by the tenant in the shopping 
center lease is the restrictive type, which does not 
indemnify the owner against its own negligence; 
assuming that both parties are equally negligent 
here, where a customer of the tenant was mugged in 
the common parking lot, there was no basis for grant- 
ing indemnification in favor of the owner (who has 
settled with plaintiff—there has been no determination 
of the tenant’s negligence); moreover, the owner is 
liable for damages under the lease, which shifts the 
risk to it for injuries arising in the common areas, 
insurance for which the tenant contributes. Stier v. 
Shop Rite of Manalapan. App. Div................ 299 


INDIANS 


Taxes, Indian Reorganization Act, Indian Mineral 
Leasing Act. Kerr-McGee Corp. v. Navajo Tribe of 
Hnaians, US) Supreme Cte. « 6.65.60.66 cose e cleree oe see's 28 

Federal jurisdiction, tribal court. National Farmers 
Union Insurance Cos. v. Crow Tribe of Indians. U.S. 


nm Lp) si 2 Co) Cl Raya a ET EOS Perel PF Hr eer 36 
Indian Mineral Leasing Act, taxes. Montana v. 
Blackfeet Tribe of Indians. U.S. Supreme Ct........ aT 


Pueblo Lands Act, easements. Mountain States 
Telephone and Telegraph Co. v. Pueblo of Santa Ana. 
WES Supreme! COure os: sss feccccneey ve eeaeeea elas 117 

Reservations, hunting and fishing rights. Oregon 
Department of Fish and Wildlife v. Klamath Indian 
Tribe: US; Supreme Ct. ooccccscc beds ves b essere 342 


INDICTMENTS 


A trial court may dismiss an indictment with prej- 
udice after successive juries have failed to agree on a 
verdict where its discretion to do so is soundly exer- 
cised and it determines that the chance of the State’s 
obtaining a conviction upon further retrial is highly 
unlikely; this matter is remanded for the trial court to 
consider all of the standards set forth herein. State v. 
Aepati Sunveme Oe on. ascc.osacew cas oe o Oona aah 73 

In light of the availability of a procedure for apply- 
ing to the Assignment Judge who presides over the 
State Grand Jury if a change in the circumstances 
requires his reconsideration of the order protecting 
the testimony in related Grand Jury proceedings of 
the witness at defendant’s trial, there is no reason for 
the trial judge to feel that he cannot grant such relief 
as might be required; the exteme sanction of his order 
dismissing the indictment for terroristic threats and 
tampering with a witness is reversed. State v. Sa 
IO AB MY ioe iso cis tine aiate sn biesainioia Solero es 525 


INFANCY 

The limitations period fixed by N.J.S.A. 39:6A-13.la 
for the commencement of an action for the payment 
of PIP benefits is not tolled by the claimant’s infancy. 


McLaughlin v. Metzner. App. Div................. 244 
INSTRUCTIONS 
Murder, intent. Francis, Warden v. Franklin. U.S. 
Supreme | Rey Gea ite aire 26 
Appeals, F.R. Civ. p. 51, municipalities, police. 
Oklahoma City v. Tuttle. US. Supreme Ct. ........ 93 
Discrimination, age, BFOQ exception, airline. 


Western Air Lines, Inc. v. Criswell. U.S. Supreme ba 

In the unusual circumstances of this case, unre a 
TV film about incest that resulted in reconciliation 
was shown on the eve of defendant’s trial for sexual 
assualt on his daughter, the trial judge abused his 
discretion in refusing to instruct the jurors not to 
watch it; some might have thought the outcome for 
defendant could be similar if he was convicted, and 
the imposition of such an instruction is small next to 
the far less happy outcome (seven years with three 
years’ parole ineligibility) here. State v. R.W. App. od 


Where, as here, defense counsel in a tort action 
reprehensibly creates a false impression of no insur- 
ance, the trial court must be satisfied that the jury is 
unequivocally advised (by counsel or by the court) 
that the defendant is insured, but that they are to 
disregard that as not relevant ‘to the issues they are 
to determine; having to advise the jury in those 
circumstances that a defendant is insured would 
ordinarily not be a reason to declare a mistrial. 
Tomeo v. Northern Valley Swim Club. App. Div. .. 239 

In the absence of a culpability requirement in 
N.J.S.A. 2C:39-9d, which penalizes the unlawful dis 
position of a weapon (by private individuals as well 
as commercial dealers), 2C:2-2c¢(3) provides, as the 
trial court instructed, that defendant is culpable if he 
acted “knowingly”; the Appellate Division’ s elevation 
of the culpability requirement to “intentionally” 
(corresponding to the Code’s “purposely”) is reversed, 





reinstating defendant’s conviction for having put his 
service revolver on the floor during a beer-drinking 
session, asking if anyone wanted to play Russian 
Roulette (one of his fraternity brothers picked up the 
gun and killed himself). State v. Rovito. Supreme 28 

State v. Ingram is not apposite here and, unlike in 
State v. Collier, the jury was not ordered to find 
defendant guilty of any charge; it was free to return 
(in the second half of this bifurcated trial) a not-guilty 
verdict on the charge of possession of a weapon by 
one previously convicted of a crime and, considered 
as a whole, the instructions in this case were totally 


proper. State v. Ragland. App. Div. ....<<0<<0.0s6s 651 
INSURANCE 

Premiums, waiver. Re-Bas, Inc. v. The Travelers 
Hrs CO SiG ov i -o's.o:tbeawinvsinneie’s sw one ee ee 3 


ERISA, preemption, labor law, NLRA. Metropolitan 
i Insurance Co. v. Massachusetts. U.S. sr 
Biss, x /o;-paceue wcaleral ors 'erevd tue Sven Wisiaterp © Bude teenie ere canner mn 
‘apnea Spezialetti v. Pacific Employers Ins. Co. = 
Until the township’s carrier predicated its ‘ices 
for a defense from the board of education (which 
owned the bus involved in an accident while on loan 
to the township) on the basis that its coverage was 
excess-only, it was acting as a volunteer and it is not 
entitled to reimbursement from the board, a self-insurer 
(which had believed both coverages were primary) for 
its defense of the action up to that time. Rooney v. 
Weet Orange. App. DIV. os. 65.500 xo ons osns sons wwe 89 
The order requiring the PIP carrier to pay for the 
basic cost of a van (which it has agreed to modify) for 
a paraplegic is reversed; the Legislature did not 
intend the cost of basic transportation, in these 
circumstances, to be included in “medical expenses.” 
Stewart v. Allstate Ins. Co. App. Div. .............. 90 
ERISA, employee benefit plan, “other insurance” 
provisions, federal jurisdiction. Northeast Dept. 
ILGWU Health And Welfare Fund v. Teamsters Local 
Union No. 229. 3d Cir 163 
Where, as here, defense counsel in a tort action 
reprehensibly creates a false impression of no insur- 
ance, the trial court must be satisfied that the jury is 
unequivocally advised (by counsel or by the court) 
that the defendant is insured, but that they are to 
disregard that as not relevant to the issues they are 
to determine; having to advise the jury in those 
circumstances that a defendant is insured would 
ordinarily not be a reason to declare a mistrial. 
Tomeo v. Northern Valley Swim Club. App. Div .. 239 
The elements of use and ownership of the car by 
the insureds brings this case within Westchester and 
Bartels and distinguishes it from McDonald: where, 
as here, injuries arise out of the use of a car, coverage 
by the standard homeowner’s policy is excluded; the 
summary judgment against plaintiff, who had settled 
with the owner and the owner’s 18-year-old son, who 
had operated the car, for the $30,000 limits of their 
automobile liability policy and an assignment of their 
rights against defendant under their homeowner’s 
my a is affirmed. Williamson v. Continental Casualty 
OJAI NG. <i oss ccc asco kes diaees ooo ee 262 
The poh “claims made” (or “discovery”’) policy 
does not contravene public policy from the standpoint 
of either the professional or the professional’s clients, 
and the provision limiting coverage here to claims 
filed with the insurance company during the policy 
period bars coverage for appellant’s claim, which was 
not reported to the insurance company until after the 
policy’ s expiration date; the doctrine of Cooper that 
“appreciable prejudice” must be shown to relieve a 
carrier from liability when given late notice applies to 
“occurrence” automobile liability policies, and has no 
application to the attorney’s malpractice insurance 
here, where the “claims made’”’ policy fulfills the 
reasonable expectations of the insured with respect to 
the scope of the coverage. Zuckerman v. Nat’! Union 
Fire Ins: Co. Supremes... co ccaccces sacnee eee 289 


A carrier’s successful litigation of a rescission claim 
(because the jury found fraud) against its insured’s 
efforts to enforce the policy provides no basis for its 
claim for counsel fees, nor is it included in R. 4:42- 
9(a)(6); to read “claimant” as encompassing the 
insurer would strain its plain meaning. Great 
Southwest Fire Ins. Co. v. Gonzales. App. Div. .... 335 


Although, as Zuckerman held, a “claims made’”’ 
policy that fulfills the reasonable expectations of the 
insured with respect to the scope of coverage is valid 
and enforceable, a “claims made” policy that affords 
no retroactive coverage whatsoever during its initial 
year of issuance and only limited retroactive coverage 
thereafter (where there has been no proof of facts that 
would render such limited coverage both reasonable 
and expected) does not accord with the objectively 
reasonable expectations of the purchasers of profes- 
sional liability insurance. Sparks v. St. Paul Ins. Co. 
BUPA (Gs 55 i. hoo os e094 s Coa wenn aeale eee 365 


The policy issued here, which provides neither the 
prospective coverage typical of an “occurrence’ ’ policy 
nor the retroactive coverage typical of a “‘claims 
made” policy, is construed, despite its denomination 
as a “claims made” policy, as analogous to an occur- 
rence policy; therefore, the notice to the carrier of the 
claim of negligence against the attorney was suffi- 
ciently timely to invoke coverage (in this limited and 
special factual setting, the doctrine of Cooper is 
followed). Sparks v. St. Paul Ins. Co., + Gugeemie Se 
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INSURANCE—Cont’d 

The trial judge correctly ordered that the act required 
by the judgment of divorce—that the father (now 
deceased) name his son the beneficiary of his life 
insurance policy—be considered done; decedent’s 
brother has no claim under the policy based on any- 
thing more than his designation as beneficiary by the 
insured (which is enough under general principles of 
insurance law, but the divorce situation is sui generis 
and the judgment awarding the proceeds to the son is 
affirmed (with certain caveats, including that proof of 
compliance with such a provision in a divorce judg- 
ment should be required). Prudential Ins. Co. of 
America v. Prashker. App. Div.............0ss0000s 463 


The notice provisions of the livestock mortality 
policy were reasonable and the contract between the 
parties will not be rewritten to require that the carrier 
show that it was “appreciably prejudiced” by plain- 
tiffs failure to notify it of the horse’s illness or get its 
permission before the horse was destroyed. Arigato 
Stables v. American Livestock Ins. Co. App. Div. 

Insurance Task Force Proposes Medical Malpractice 
CRIP OR 55. 0'S, sts 5 6 ete hing ae ie ice WE ORNS 

The carrier’s duty to defend a suit by Philadelphia 
in federal court alleging the illegal dumping of toxic 
wastes must be reconsidered here by the Law Division 
in light of Hartford v. Aetna. CPS Chemical Co., Inc. 
v. The Continental Ins. Co. App. Div.............. 547 

The vendor’s endorsement in the manufacturer’s 
policy is clearly designed to cover the vendor when it 
is only a conduit of the product in the stream of 
commerce but not when it is the instrumentality that 
proximately causes bodily injury to another; here, the 
absorbent cotton was processed, repackaged and 
labeled by the vendor, and plaintiff's claim based on 
a failure to warn that the cotton was highly flammable 
is excluded from the manufacturer’s coverage; the 
summary judgment granted the vendor and its carrier 
against the manufacturer’s carrier for the amount 
they paid plaintiffs is reversed. American White 
Cross Laboratories, Inc. v. The Continental Ins. Co. 
PORES Re SS Dn er ee me re tt 610 

Under N.J.S.A. 40 A:11-5(m) public bidding is not 
required for municipal insurance contracts; however, 
other statutory requirements relating to insurance 
coverage, as well as regulations (which require bids 
whenever possible and mandate them when specifica- 
tions can be prepared notwithstanding the statutory 
exemption) must be followed. McCay Corp. v. Mt. 
Laurel Tp. Council. Law Div. .............0ccce88 642 


INSURANCE ADJUSTERS 


The attorney-client privilege should only be held to 
shield communications between the insured and the 
adjuster that are made for the dominant purpose of 
the defense of the insured by an attorney, where 
confidentiality is the reasonable expectation of the 
insured; here, the testimony of the adjuster that 
defendant had admitted ten days after the accident 
that he had driven the car (before litigation had 
commenced or an attorney had been retained) was 
properly admitted in defendant’s trial for death by auto. 
EGLO V POVIN API, ETI sie «05.5.0 0:0 Sin sassig aise waseie 78% 473 


INSURANCE AGENTS 


When discussing coverage under state-mandated 
uninsured-underinsured motorist insurance with an 
unsophisticated consumer who asked for the “‘best 
available” insurance package, the carrier’s insurance 
agent, who held himself out as having special exper- 
tise, had a duty to inform the client of all the available 
options; the policy’s UM coverage is reformed from 
$15,000 to $100,000. Sobotor v. Prudential Prop. & 
GING COMP OPN: iis 5:00 cise & <0 ot 54.008 Rete e ae 110 


INSURANCE BROKERS 


Because the insurer did not demonstrate that it 
would not have insured the front-end loader along 
with plaintiff's other equipment had its agent not 
failed to procure a written addition to plaintiff’s 
policy confirming the oral binder, it cannot claim 
that the loss for the theft was proximately caused by 
the agent’s negligence, and he was correctly granted 
indemnification against it. Regino v. Aetna Cas. & 
TTT ALGER OT) 2 aa nen 313 


INTEREST 


The issue of the rate of interest to be charged when 
assessments are paid in installments was not before 
the Appellate Division in Mira and its pronouncement 
on that point was dictum and is not binding here; 
interest of 18% on assessments over $1,500 (which is 
the rate for delinquent assessments) may not be 
charged on timely installment payments where, as 
here, the governing body of the municipality has 
provided for such payments pursuant to N.J.S.A. 
40:56-35, under which “legal interest” (here, 9%) is to 
be charged. Serkin v. Ocean Tp. App. Div. ........ 214 

Black lung benefits. Bethlehem Mines Corporation 
v. Director, Office of Workers’ Conpensation Programs, 
U.S. Department of Labor. 3d Cir. ................ 358 


INTERSTATE AGREEMENT ON DETAINERS 


Probation. Carchman, Mercer County Prosecutor v. 
DRM AT Oe URPOINO CE. ose ccc cabs dodase ve cesees 342 


INTERSTATE COMMERCE 


Arson, real estate, business property. Russell v. 
United States. U.S. Supreme Ct. ................... 93 

















INVESTMENT ADVISORS ACT 


Securities, newsletters, First Amendment. Lowe v. 
oe and Exchange Commission. U.S. ali tC: 
11 


JUDGES 

With the benefit of hindsight, this (former) municipal 
court judge (who has a long and otherwise unblem- 
ished professional record) was wrong to convict 
the defendant with an extensive criminal record, who 
was virtually uncontrollable in court, on his unrep- 
resented plea of guilty to shoplifting and possessing 
stolen property and then sentencing him to jail with 
the best of intentions so that help could be obtained 
for him, but the judge was in a difficult position; his 
exercising poor judicial judgment and not handling 
the situation well, because the defendant hanged 
himself in jail, did not constitute unethical conduct 
and the presentment is dismissed. In re Robert C. 
Thomson, Jr., of Westfield. Supreme Ct. .......... 298 

Not every failure of a judge to conform to the Code 
of Judicial Conduct amounts to judicial misconduct or 
merits formal discipline, and one who apparently 
believes his conduct is acceptable and is never warned 
that it is not should not be disciplined for that conduct 
when it is not clearly harmful in and of itself; the 
presentment that this judge, who has been diligent, 
responsible and productive for 18 years, has never 
listed reserved decisions in his weekly report (although 
such reporting is very important) is dismissed. In re 
Ernest L. Alvino, Judge of the Superior Court. Su- 
BRCTONS Gos ates saree Ce aed Oe a aide Gals anes 332 


JURIES 

The possibility that the petit jury will comprise a 
representative cross-section of the community may 
not be systematically reduced or eliminated on the 
basis of a perceived group bias and, since defendant 
has sustained his burden of demonstrating that the 
State used its peremptory challenges here to excuse 
all black prospective jurors solely because of group 
association (rather than because of individual bias 
relating to the case) in violation of the New Jersey 
Constitution, his conviction is reversed and a new 
trial is ordered; this new rule is to be given prospective 
application only. State v. Gilmore. App. Div........ 25 

Restitution, Victim and Witness Protection Act, due 
process, equal protection, findings of fact. United 


URIOS Vi PING AOOICIT, ..«.:01aidle viendo enecaicibiseictacelers.s 43 
Capital punishment, sentencing, closing statements. 
Caldwell v. Mississippi. U.S. Supreme Ct.......... 118 


ERISA. Turner v. CF & I Steel Corp. 3d Cir. .... 543 
Since N.J.S.A. 2A:69-4 and 2A:78-6 mandate that 
the venireman should have been discharged because 
he had served as a juror “within the preceding year” 
and defendant was obliged to use a peremptory chal- 
lenge to excuse him when the trial judge erroneously 
denied defendant’s challenge for cause, and then had 
to proceed to trial with a jury unsatisfactory to him, 
his conviction must be reversed; remanded for a new 
trial. State v. Pereira. App. Div. ..........00s000808 546 
A challenge to a petit jury array must be brought 
within 30 days of the entry of the original plea. State 
RL SE) PS Ae RR Re, a a 762 
The cumulative effect of the defects in the jury 
selection process in Atlantic County renders it (al- 
though well-intentioned) non-random and thus not i 
compliance with the mandate of N.J.D.A. 2A:71-3; 
this successful challenge to the grand jury array has 
prospective application only. State v. Long. Law Div. 
Pie FtsZ, Blinn Aa St ts Igy SE) a aE GS 762 


JURISDICTION 
The Special Civil Part of the Law Division lacks 


jurisdiction over litigation involving the allotment to. 


plaintiff of the attorney’s fee awarded when the 
petitioner was represented by defendant; the legislative 
intent is to require all counsel fee disputes arising out 
of a compensable accident to be resolved in the Divi- 
sion of Workers’ Compensation, and plaintiff's remedy 
was to file a notice of appeal from the compensation 
judge’s order. Greenberg v. O’Gorman. Law Div. ... 15 

Long-arm statute, due process, franchises. Burger 
King Corp. v. Rudzewicz. U.S. Supreme Ct. ........ 35 

Eleventh Amendment. DeSantis v. Ricci etc. and 
N.J. Sports & Exposition Authority. U.S.D.C...... 198 

Class actions, standing, due process. Phillips Petro- 
leum Co. v. Shutts. U.S. Supreme Ct. ............. 242 


JUVENILES 


Although N.J.S.A. 39:6A-7(a), which authorizes an 
exclusion from PIP benefits for injuries suffered 
“while committing a high misdemeanor,” applies to 
juveniles as well as adults, plaintiff took the car in 
which he was injured for a joyride, a disorderly 
persons offense and he is not barred from receiving 
PIP benefits under his mother’s policy. Kaplowitz v. 
State Farm Mutual Auto Ins. Co. Law Div. (0 

The juvenile’s right of confrontation was not vio- 
lated here, where there was no jury and thus no 
danger to be avoided by the Bruton rule, by the trial 
judge’s use of the co-defendants’ “interlocking” con- 
fessions to justify a joint hearing; the evidence was 
sufficient to support the adjudication of delinquency, 
and the trial judge carefully avoided using the state- 
ments to convict appellant. App. Div.............. 107 

A juvenile waiver order is an interlocutory order 
which may be appealed only by leave granted under 
R. 2:2-4; the contrary holding of State v. Evangelista 
is overruled. State ex rel R.L. App. Div. ........... 556 





A decision before trial as to whether the death 
penalty could constitutionally be applied to a juvenile 
would be premature and therefore improper, and 
defendant has not established that the Legislature 
neither considered nor intended the application of the 
death penalty to a juvenile whose case has been 
transferred to the Law Div. State v. Smith, Ind. 4 

ee eer eT re ee 

N.J.S.A. 2A:4A-60(c), which requires the disclosure 
of a juvenile’s identity to the victim, applies only to 
juveniles who have been charged with an offense; the 
applicant here may not have the names, addresses 
and police records he seeks (so that he may commence 
a civil action against the juveniles who were allegedly 
involved in the theft of and damage to his car) because 
no charges were ever brought against them as a 
result of the incident. In re Wise. Ch. Div.......... 828 


LABOR LAW 


Preemption, collective bargaining agreement, dis- 
ability insurance. Allis-Chalmers Corp. v. Lueck. U.S. 


RO UUEIPOEIO COG. 5 5: cidie ia sie nueiare-b105 ye oso else eon elee ee 28 
Arbitration, limitations of action. Taylor, Jr. v. 
Bape Ott COc GE OEP. 5 vi6e cic sc cine seis his occa ees 163 


ERISA, multiemployer benefit plans, audits. Central 
States, Southeast & Southwest Areas Pension Fund v. 
Central Transport, Inc. U.S. Supreme Ct. ......... 180 

Labor Law Consequences Of Unionized Business 
Sale, by Richard Cooper and Robert H. Bernstein. 
Part.) Of a two-Dart Series... << csae.es sas an eeu 225 

Labor Law Consequences Of Unionized Business 
Sale, by Richard Cooper and Robert H. Bernstein. 
Part i Of a two-part Series. <5... i ices oh cide oaamieaen 225 

Rules on containers. National Labor Relations 
Board v. International Longshoremen’s Assn., AFL- 
A NS VOIR Gs. 55256 oiais;0. 0-3 vie's ois. cieselsienereteete 275 

Strikes, resignations. Pattern Makers’ League of 
North America, AFL-CIO v. National Labor Relations 
Beard cU 6: Sanreme OG. -6c62 os castes oamemaneeueen 276 

In the absence of intentional discrimination, a 
facially neutral provision in a labor contract (such as 
making new benefits prospective only) that inciden- 
tally has an adverse impact on older employees is not 
a violation of state and federal laws against discrim- 
ination on account of age. Giammario v. Trenton Bd. 
OF MOUCAWON. ADD: DIV... <0'.<s.. 0 03c Neston ee enna 753 


LABORATORY REPORTS 


As in Matulewicz, the fact was essential to the 
prosecution (here, the level of defendant’s blood 
alcohol in a prosecution for drunk driving) and the 
evidence was produced by a governmental agency 
whose business is the prosecution of crime; the adver- 
sarial trial process should not be abandoned in favor 
of blind reliance on the skill and good intentions of 
prosecuting agencies, and the State Police laboratory 
report, bearing an illegible signature, showing .224% 
should not have been admitted as an exception to the 
hearsay rule. State v. Flynn. App. Div. ........... 413 


LANDLORD AND TENANT 


Municipalities, ordinances, taxes, rebates. Gateway 
Apartments, Inc. v. Tp. of Nutley. U.S.D.C 3 

What is a “reasonable” change in a renewal lease 
should be analyzed with a recognition that personal 
attachments for living quarters and pets should not 
be sacrificed on a _ landlord’s caprice; here, where the 
landlord initially bound itself by separate agreement 
to permit these tenants to have a dog so long as there 
was no cause for complaint, notwithstanding the “no 
pets” provisions in the successive two-year leases, 
defendants have the right to enforce that separate 
agreement in law or to raise the landlord’s estoppel in 
equity (Terhune Cts. distinguished). Royal Assoc. v. 
CONCANNON ADD: DIV. 3. oscvc csevoss Oconee 59 


“No pets”’ provisions in leases have been found 
reasonable from a landlord’s point of view and should 
be enforced unless the landlord has expressly or 
impliedly permitted perticular pets to be maintained, 
or is otherwise estopped from enforcing the provision, 
of if (as here) a tenant who had previously been 
allowed to maintain a pet on the premises can show 
that it would be unreasonable to enforce the provision 
under the particular circumstances of the case. Young 
V. GAVINON AOD NV sonic ccc ccscsvecpaeaceuenmenen 182 

Bankruptcy, automatic stay, injunctions. In re 
Sound Radio, Inc. Continental! Broadcasting, Inc. v. 
Sound Radio. Ine: TS IC... ks asec cess chia s 198 

As the trial judge concluded, a cooperative is a 
unique form of property ownership and the relation- 
ship between the association and a cooperator-share- 
holder is not that of landlord and tenant for the 
purpose of a summary dispossess action; the dismissal 
of the complaint is affirmed. Plaza Road Cooperative, 
Nc. ¥. BiGN AMD DIY. 6 oie bse sacces ca’ Ace 300 

The failure in this case to prove a violation by the 
tenant of the lease provision forbidding washing 
machines in apartments without authorization, be- 
cause the trial court held that authorization should 
not have been withheld, provides the landlord the 
opportunity to obtaining appellate relief (Levine v. 
Seidel is not in accord with the jurisdictional concepts 
now applicable to dispossess actions); it cannot be 
said here, where laundry facilities were provided on 
the first floor of a building that has drainage limita- 
tions, that the landlord’s policy of not authorizing 
washing machines in apartments is unreasonable. 
East Orange Housing Auth v. Mishoe. App. Div. .. 312 

Survival covenants in leases are enforceable in 
New Jersey; here, the landlord who relet property, 
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LANDLORD AND TENANT—Cont’d 


during the unexpired period of a breaching tenant’s 
lease, for more rent than that due under the original 
lease is entitled to the excess rent and need not credit 
the amount of the excess against the unpaid rent 
owed by the defaulting tenant for the period when the 
property was vacant. N.J. Industrial Properties, Inc. 
Voice Vi, anc: supreme Cte: 623 .056.5<. ggasi 385 
Defendant, a commercial tenant of professional 
offices, is granted an abatement of rent because of 
the landlord’s failure to supply heat, a breach of an 
express provision of the lease. Westrich v. McBride. 
Law Div 7 
To constitute a ground for removing a residential 
tenant under N.J.S.A. 2A:18-61.1j, the habitual late 
payment of rent requires more than one late payment 
following a written notice to cease paying the rent 
(here, between 15 and 75 days) late. 534 Hawthorne 
ALVeACOED: V..DOINES: ADD, DIV s.0.6 5 05 oc 0c ceases 829 


LAND TITLES 

Since the “super lien” does not come into existence 
and is not recorded until expenditures are made out of 
the Spill Compensation Fund, the Spill Compensation 
and Control Act is a hibernating time bomb with 
respect to land titles; if a reasonably prudent acquirer 
of a tax-sale certificate did not know of or had no 
reason to suspect a potential Spill Act claim, the 
contract will be rescinded. Simon v. Oldmans Tp. Ch. 


REO e Heses 2 ie siaen ace eT ale SiS ero elpee syeie ohdalale SEE 698 
LEGISLATION 
Legislative Supplement .................... 8/29/85 
Legislative Supplement ................00005 9/5/85 
Legislative Supplement .................... 9/26/85 
Legislative Supplement ................... 10/31/85 
LEWDNESS 


The disorderly persons offense of lewdness only 
encompasses certain sexual acts that are observed, or 
are intended or expected to be observed, by others; it 
does not encompass sexual conduct committed in 
private and will not be charged here as a lesser 
included offense of an unobserved sexual assault on a 


child. State v. Ramos. Law Div. .................- 582 
LIBEL 

Petition clause, immunity. McDonald v. Smith. U.S. 
SESSA ER' I Sp ee a Pe itinerant na 239 
LICENSING 


Solid wastes, disclosure statement, First Amend- 
ment. Trade Waste Management Assoc., Inc. v. 
MNMMMURINTE ANDER IC Ly 2.5 a ahaa a las ba Fe GEIS TORS F edie Brie 516 Mos 3 


LIES 


A litigant cannot be permitted to lie to the court 
with impunity while placing a settlement ‘“‘on the 
record” merely because the formality of an oath-taking 
was not part of that judicial process; defendant is 
summarily adjudged to have committed contempt in 
the presence of the court when he admittedly lied 
about his authority to include his wife’s and parent’s 
equity in their home as a source of funds for the 
settlement. Kerr Steamship Co. v. Westhoff. Law Div. 


PUTA ica eit Sogn. eorhen areal Tice ste ccecpialataeie siaiPiateisiats 767 
LIMITATIONS OF ACTIONS 

Civil rights, personal injury. Wilson v. Garcia. U.S. 

MIMO Se cee OA, maa 4 issale ¢ sidlaievidielsianlge i saiecns 30 


There is a need for the ‘‘conversion”’ exception in 
N.J.S.A. 12A:7-204(2), which permits the contractual 
limitation of damages for goods stored in a a ware- 
house, but the purpose of (3) is not to limit liability 
but to prevent the litigation of state claims; under (3), 
if the warehouseman converts the goods he is still 
liable for their entire value so long as the bailor 
institutes the action within the agreed-on time, so 
conversion actions are not excepted from (3) and ‘the 
trial judge properly found plaintiff's claim time-barred. 
Amenip Corp. v. Ultimate Distribution Systems, Inc. 
PND PENNE oo 09 ar, con ally aia aipai slate aisialalc nia a'4..ecale a a7aeielaieta 62 


Where, as here, a summons is not issued at the 
scene of the accident, N.J.S.A. 39:5-3 bars its issuance 
beyond 30 days from the date of the charged motor 
vehicle violation; since this summons was issued two 
months later, it is dismissed. State v. Wallace. Law 
NAGS PTR era vata lapel Nia a/'g cob -G ine Sov acel pin gis' a URIO-4) HAIMA RIRTOCAT RT 111 

Labor law, arbitration. Taylor, Jr. v. Ford Motor 
Co. 3d Cir 163 

The limitations period fixed by N.J.S.A. 39:6A-13.1la 
for the commencement of an action for the payment 
of PIP benefits is not tolled by the claimant’s infancy. 
McLaughlin v. Metzner. App. Div................. 244 

Whether New Jersey should apply its limitations 
statute and “discovery rule” is akin to resolving a 
choice of substantive law: here, where plaintiff moved 
to New Jersey after he learned that his claim was 
time-barred in New York, New Jersey’s interest in 
having its domiciliaries compensated for the tortious 
conduct of others is paramount, outweighing its 
policy of discouraging forum shopping; if plaintiff's 
domicile is found to be bona fide, his action against 
the manufacturers of DES (exposure to which in utero 
is blamed for his cancer) should proceed. Pine v. Eli 
Palisa CO AMONG es aa oc ba eke espace cecen sn 262 


A piecemeal concept of repose where the contractor 
is involved in multiple phases of the under-taking 
was not intended by N.J.S.A. 2A:14-1.1; here, where 
the complaint alleging injuries suffered as a result of 
a design defect in a construction project was filed ten 





years after the completion of the design stage but 
within ten years of the completion of the construction, 
the ten-year statute of repose in favor of contractors, 
architects and engineers making improvements to 
real property does not immunize defendant, who was 
both the designer ana the builder. Welch v. Engineers, 
DCO PET EIEN es ca nic Nose hOUN ew stele dh Sects carbons 556 


LIQUIDATED DAMAGES 


In the context of commercial parties having com- 
parable bargaining power, a liquidated-damage clause 
should be presumptively valid; here, where plaintiff 
made an arm’s-length agreement to forfeit $50,000 if 
it failed to complete the purchase of defendant’s 
business, not to enforce the clause, and to place the 
burden of showing actual damages on defendant, 
would give plaintiff a better contract than it made. 
— Steel Drum Co. v. Gold Cooperage, Inc. App. 

EVE T Ais Saat SE PE ORT AT WATS TREE et he aed Soret 65 


LONG-ARM JURISDICTION 
The isolated sale in 1955 to a company in Oklahoma 


of the machine that found its way to New Jersey and | 


allegedly injured plaintiff in 1978 was not a substan- 
tial connection with N.J. and thus was not cause for 
the Mass. manufacturer (which ceased doing business 
in the U.S. in 1972) to have reasonably anticipated 
being subject to suit in N.J. because of an alleged 
design defect, and the fact that the machine was still 
operable in 1978 does not require a contrary conclu- 
sion; the mechanical life of a machine has no rational 
relationship to the contacts with the forum of its 
manufacturer that could support the exercise of per- 
sonal jurisdiction, and this complaint should be 
dismissed. Keech v. LaPoint Machine Tool Co. App. 
Div. 36 
A Virginia corporation that does not conduct any 
activity in New Jersey is subject to the in personam 
jurisdiction of New Jersey’s courts based on its par- 
ticipation as an intra-state link in the chain of trans- 
portation of an item from another state to New Jersey 
during which the item was damaged. Semcor, Inc. Vv. 
Satellite Air Transportaton Assoc. Law Div. ...... 27 


MANSLAUGHTER 


The Legislature did not intend that all prosecutions 
for deaths resulting from reckless driving would be 
limited to a death-by-auto charge under N.J.S.A. 
2C:11-5, and the prosecutor may charge aggravated 
manslaughter and either manslaughter or death by 
auto (but not both because those two statutes have 
identical elements). State v. Potts. Law Div. ....... 25 

The proof that the cause of death was forced as- 
phyxiation, by something held over the victim’s face 
for at least three minutes, is incompatible with a 
theory of recklesss or accidental homicide, and declin- 
ing defendant’s sexual advances would not have 
constituted ‘‘reasonable provocation”’ to kill her; the 
trial judge correctly refused to charge manslaughter, 
and the murder conviction is affirmed. State v. Hol- 
RSBOAE ADD ONY. sheiciese <:nisisin sis cohaiee Re ronan 344 

Where, as here, the death resulted from the defend- 
ant’s alleged reckless driving, the Legislature intended 
that prosecutions be brought only under the death by 
auto statute; the trial court’s dismissal of the indict- 
ment for manslaughter under N.J.S.A. 2C:11-4(b)(1), 
without prejudice to reindict under 2C:11-5, is affirmed. 
State Vo MiiAN. ADD DIV... <ccosscosccacsccnesse 674 


MATRIMONIAL LAW 
Don’t Pull the Child Both Ways. by Hon. Homiony 
PATRI NOMEN cierto ore ac acter acotatn oash prend pintasalsoa Saar oinietes 
The money received by the husband during se 
marriage in settlement of a personal injury claim was 
subject to equitable distibution upon divorce and 
should not have been excluded from the marital 
estate; in deference to the Supreme Court’s teaching 
in Kruger, dictum to the contrary in Amato, an Ap- 
pellate Division opinion, is not followed here. Land- 
WENDY V.. LANGWENS: ADD. DNV. ccaccccace cece cesceese 35 
Assuming that the Chancery Division has the 
authority to order divorcing parties to file a joint 
income tax return (a question not addressed here) it 
was not error to deny plaintiff’s application, given 
plaintiff's substantial interest in the choice of a filing 
status and the corresponding potential consequences; 
however, when determining an equitable division of 
property, the court is free to consider the financial 
consequences of one party’s refusal to file a joint 
return and grant an appropriate credit. Wadlow v. 
LIES LAT ATT 0 RE at 38 
In determining the value of the marital home where 
one spouse buys out the other, there is no reason why 
the selling spouse should be charged with a speculative 
brokerage commission in a hypothetical sale to a 
third party. Wadlow v. Wadlow. App. Div 38 


The antenuptial agreement barring plaintiff from 
claiming any right in defendant’s substantial property 
in the event the marriage terminated was correctly 
given effect by the trial judge, but it did not deal with 
alimony and, since plaintiff will be left with no assets 
and only a minimal income, the denial of alimony is 
reversed. D’Onofrio v. D’Onofrio. Aon. Div. ......9: 53 

Here, where defendant’s support payments were 
clearly ‘insufficient to sustain even the basic needs of 
the four minor children, the trial court correctly held 
that his payments on the second mortgage on the 
former marital home, in which plaintiff and the 
children resided, were in the nature of support and 
thus not dischargable by defendant’s bankruptcy; 
Stein v. Fellerman distinguished. Loyko v. Loyko. 








PO PNIIN 6 sie ae S08 Bis we eE Awd F458 45k SARS oR eS 65 
When a client seeks the aid of an attorney for the 
purpose of committing a fraud, a communication in 
furtherance of that design is not privileged, and 
deceit that directly interferes with the judicial process 
can constitute a fraud on the court; althoug there 
may be occasions in domestic relations matters in 
which the address of a client who legitimately fears 
reprisals by the spouse may be privileged, the order 
that the attorney reveal his client’s address is affirmed 
in this case, where the client had requested that it be 
held in confidence so that he could flout a consent 
provision in the divorce judgment that he pay the 
accountant’s fee of $375. Fellerman v. Bradley. Su- 
[ 8) 52: 0 ee eaearieee er ee ecineeiiek antennae! nba fr 225 
Child Support Hearing Officer Program. tiie 7 
Rule 5:25-3. Child Support Hearing Officers. ...... 321 
The pendente lite award for attorney’s fees may not 
be added to the award in the judgement of divorce; it 
does not separately survive here, where the judgment 
not only did not expressly preserve it but credited 
defendant with earlier payments; and the matter is 
remanded for a recalculation of defendant’s obligation. 
Bauza v. Bauza. App. Div 42 
The trial judge correctly ordered that the act required 
by the judgment of divorce—that the father (now 
deceased) name his son the beneficiary of his life 
insurance policy—be considered done; decedent’s 
brother has no claim under the policy based on any- 
thing more than his designation as beneficiary by the 
insured (which is enough under general principles of 
insurance law, but the divorce situation is sui generis 
and the judgment awarding the proceeds to the son is 
affirmed (with certain caveats, including that proof of 
compliance with such a provision in a divorce judg- 
ment should be required). Prudential Ins. Co. of 
America v. Prashker. App. Div.................... 463 


Property acquired while the parties lived together 
before marriage is immune from equitable distribution, 
and the “‘support for life’’ contract that plaintiff 
alleges was entered into during that period merged 
into the contract created by their marriage vows; to 
allow those two claims would duplicate any relief 
(alimony and equitable distribution of after-aquired 
property) to which plaintiff may be entitled in this 
divorce action, and they are dismissed. Mangone v. 
Mangone. Ch. Div 

Gibbons is not limited to court-ordered distribution; 
this inequitable agreement, which was incorporated 
into the divorce judgment after the amendment to 
N.J.S.A. 2A:34-23 (of which appellant was ignorant) 
had removed inherited property from equitable distri- 
bution, is modified. Edgerton v. Edgerton. App. Div. 

629 


ey 


Here, where the parties to a pending divorce action 
are both unemployed and the wife’s savings will last 
only another month, it is necessary that the stock 
they own be ordered to be sold pendente lite and the 
proceeds used to maintain the wife and child; Grange 
is distinguished and its authority questioned. Graf v. 
or BO) 1a 0 a RE Seen eg ee en 639 

Defendant is equitably estopped from denying his 
duty to provide child support to the girl born during 
the marriage, who is not his biological daughter, 
because of his intention to be her father and her 
reliance on their loving father-daughter relationship. 
MILB. y. FT B: Supreme Ct. .....< oso costcosesiee 689 


MEADOWLANDS 

Under the tax-sharing plan for the municipalities of 
the Hackensack Meadowlands District, it is not arbi- 
trary to limit adjustments for assessment modifica- 
tions to those made by the county board of taxation. 
North Bergen Tp. v. The Hackensack Meadowlands 
Development Comm’n. App. Div. ................. 182 


MEDICAID 


IMD, ICF. Connecticut Department of Income 
Maintenance v. Heckler, Secretary of Health and 


Human Services. U.S. Supreme Ct. ................ 36 
MEDICARE 

Fraud. United States v. Greber. 3d Cir. ......... 103 
MEDICAL MALPRACTICE 


The standard that shall govern the disclosure, for 
use in civil proceedings, of confidential investigative 
records relating to a licensing board’s inquiry into a 
professional’s acts is: a showing of a particularized 
need that outweighs the public interest in the confi- 
dentiality of the investigative proceedings, taking 
into account 1) the extent to which the information 
may be available from other sources, 2) the degree of 
harm that the litigant would suffer from it unavaila- 
bility, and 3) the possible prejudice to the agency’s 
investigation; the record on this medical malpractice 
case requires a remand to evaluate the mapertn 
sought. McClain v. College Hospital. Supreme Ct. . 

“Lack of informed consent” is a negligence cause = 
action (as distiguished from a failure to obtain any 
consent) and it requires a showing, using the objective 
standard, of proximate cause between the failure to 
inform the patient properly and the injuries sustained; 
since the correctly instructed jury found that, if the 
plaintiff had been fully informed of the risks and 
alternatives here, a reasonably prudent person in her 
position would have consented to the procedure at 
issue, the trial court properly entered judgment for 
defendant. Skripek v. Bergamo. App. Div. 210 

For reasons of public policy, there is no legal duty 
that will support a tort for educational malpractice 
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MEDICAL MALPRACTICE—Cont’d 


here, where a doctor who is being sued for medical 
malpractice (in the delivery, while a resident, of a 
child with brain damage) has sued the director of 
medical education in that hospital for having failed 
to supervise him adequately; the litigation explosion 
has limits and this is one area in which those limits 
should be definitely marked; the complaint is dis- 
missed. Swidryk v. St. Michael’s Medical Center. Law 
DRG i sors.8o os Waals, Sioa ow Maha gk Re eae adie elereas 313 

Insurance Task Force Proposes Medical Malpractice 
CHRIS a. sciences eis 8 o's de aie Ee eos oun e588 ce 537 

ATLA-N.J. And MIX Reach Agreement ........ 665 


MERGER 


Under N.J.S.A. 2C:1-8a(2), if the conspiracy proven 
has criminal objectives other than the substantive 
offense proven, the offenses will not merge; here, the 
conviction does not establish that the conspiracy 
embraced criminal objectives in addition to the one 
robbery proven, and the judgment below merging the 
convictions of conspiracy with that of robbery is 
affirmed. State v. Hardison. Supreme Ct. .......... 41 


Defendant’s conditional threat to kill if the victim 
refused to submit to the robbery was incidental to the 
N.J.S.A. 2C:15-1(a)(2) robbery and the two offenses 
should be merged; however, the burglary (entering the 
victim’s apartment for the purpose of stealing her 
property) and the robbery (stealing the property using 
threats of immediate bodily injury) are separate 
crimes and do not merge. State v. Pyron. App. Div. 

547 


Seem meee wee eee meee eee reer eeeeeeeeeeseseeeeeeesees 


MERGER OF ESTATES 

Application in equity of the doctrine of merger is 
dependent on the intention of the parties; here, the 
various documents suggest that the parties may not 
have intended that defendant-buyers’ leasehold inter- 
est, transferred in escrow to plaintiff-seller as security 
for defendants’ payments for the sale of the business 
conducted on the premises, merge into the fee upon 
the defendants’ exercise of their option to purchase 
the premises, and a plenary telal meat be held to 
determine their intentions. The Anthony L. Petters 


Diner, Inc. v. Stellakis. App. Div. ................. 464 
MISREPRESENTATION 

Securities. Angelastro v. Prudential-Bache Securities, 
SOA ORD coco oc rawaiaeia aere etd oid sxe NRgloe eee oO 327 
MOBILE HOMES 


Search and seizure, motor vehicles, right to privacy. 
California v. Carney. U.S. Supreme Ct. ............ 25 

If a particular mobile home is excluded from areas 
other than mobile-home parks, it must be because it 
fails to satisfy standards designed to assure that the 
home will compare favorably with other housing that 
would be allowed on that site and not merely because 
it is a mobile home; defendant’s conviction for violat- 
ing the unconstitionally overbroad ordinance is rev- 
ersed. Luczynski v. Temple. Ch. Div............... 677 


MORTGAGES 


Under N.J.S.A. 45:15-17(i) a real estate broker 
receiving a commission from the seller may not receive 
compensation for placing or granting the buyer’s 
purchase-money mortgage. The Mortgage Bankers 
Ass’n of N.J. v. N.J. Real Estate Comm’n. App. A 

a ainiaintate a sSvets ig Sitie a pl ataTale olaia are ate aaa Sata tobe onan oes 1 

By accepting a mortgage, with an automatic subor- 
dination clause, to secure its claims, the contractor 
that poured the concrete waived its right to assert a 
lien under N.J.S.A. 2A:44-89 and did not itself becone 
a construction mortgagee; it must be deemed to have 
known that any subsequent construction mortgagee 
would make payments permitted by 2A:44-89 to facili- 
tate continued construction, and it should have at- 
tracted bidders to the sheriff's sale who would have 
bid in excess of the amount owed to the bank so that 
junior mortgages could have been paid. Nat’] Com- 
munity Bank of N.J. v. Seneca-Grande, Ltd. App. Div. 

TEA At or AR A op rae sO) aa ai 9) 569 


MOTOR VEHICLES 
Search and seizure, mobile home, right to privacy. 
California v. Carney. U.S. Supreme Ct. ............ 
Taxes, discrimination, equal protection. Williams v. 
Werte’, UES. CONNIE CE, 5 oo xe.v ons cies store anie's'nc s% 37 
The U.S. Supreme Court’s holding in Berkemer that 
one subjected to custodial interrogation is entitled to 
Miranda warnings, regardless of the nature or severity 
of the offense, is not to be applied retroactively to 
non-indictable motor vehicle violations; only those 
whose constitutional rights were violated after Ber- 
kemer was handed down on July 2, 1984 can have the 
benefit of the new rule, so defendant’s conviction for 
drunk driving is affirmed. State v. Adams. App. Div. - 
date ae lclen la Gena on Gas MERE RE CARS ME AER COREE 4 
Where, as here, a summons is not issued at the 
scene of the accident, N.J.S.A. 39:5-3 bars its issuance 
beyond 30 days from the date of the charged motor 
vehicle violation; since this summons was issued two 
months later, it is dismissed. State v. Wallace. Law 
ON ace reis cana a clea aa ale ME Cha -enGae Bale ad ted 111 
Accurately communicating a properly established 
speed limit cannot be a tort, and setting that speed 
limit in the first instance is a discretionary function; 
the onus of reducing speed when ouprenaning a 
curve, such as the one where plaintiffs’ decedents 


were killed in a car accident, in on the driver, and the 








State cannot be subjected to liability under the Tort 
Claims Act for posting a 50 mph sign within 200 feet 
of the vertical sag curve so long as that sign did not 
misinform the public with respect to the lawful speed 
limit (however, plaintiff’s claim that the State has 
demonstrated an almost callous disregard for the 
safety of those who drive through that area is ac- 
knowledged here, and the hope is expressed that this 
case will serve as an impetus for corrective action). 
Kolitch v. Lindedahl. Supreme Ct. ..... a 5a tebee ees 289 

The Legislature did not intend “injury” under 
N.J.S.A. 56:10-23 to consist of nothing more than the 
placement of a competitor in the relevant market 
area, and the expectation of the Motor Vehicle Fran- 
chise Commmittee that the proposed competition would 
be “destructive” is not supported by the evidence. 
Monmouth Chrysler—Plymouth, Inc. v. Chrysler 
GED SANIT DDIVs 2 oc Ou icin sie teoe ss 0.8 we Meceereenaes 707 


MUNICIPAL AUTHORITIES 

The combination of service charges and connection 
fees authorized by N.J.S.A. 40:14B-22 must be suffi- 
cient to run the municipal authority’s sewer system, 
and a “reservation of capacity” charge on unimproved 
property (for which a connection fee had been paid) 
that exacts an amount in excess of those charges is 
ultra vires. Hamilton Tp. Mun. Utilities Auth v. 


Apple Tree Corp. App. Div. ..................eeeee 524 
MUNICIPAL COURTS 

Task Force Presents Municipal Courts Report At 
Judicial Conference. by Holly English ............. 75 


An illegal sentence imposed on an illegally-taken 
guilty plea must be vacated whenever that relief is 
sought; the municipal court judge did not determine a 
factual basis for defendant’s guilty plea when giving 
him the choice of pleading guilty or trying his com- 
plicated case (whether his “payroll service” corporation 
was responsible for its parent corporations unem- 
ployment compensation payments to the State) pro 
se, or hold even a summary hearing to determine 
whether defendant could pay $101,603 in one year 
when imposing that restitution as an unanticipated 
condition of probation, and the plea and sentence are 


vacated on defendant’s late motion for a new trial. 
State v. Paladino. App. Div. ...................... 799 
MUNICIPAL LAND USE 


Limiting a single-family dwelling to occupancy by 
no more Sad three unrelated individuals living as a 
single housekeeping unit is an improper zoning res- 
triction, and the controlling factor is whether the 
residents bear the generic character of a relatively 
permanent, functioning family unit; the ten residents 
of plaintiff's proposed halfway house for recovering 
alcoholics would not, and the denial of a building 
permit in the single-family residential zone is affirmed. 
Open Door Alcoholism Program, Inc. v. New Bruns- 
wick Bd. of Adjustment. App. Div....... easGimiaauled 53 

A zoning ordinance that excludes “‘churches or 
similar places of worship” from a residential district 
may not be applied to prohibit a minister from tem- 
porarily using his home to hold a one-hour religious 
service once a week for his small congregation; since 
enforcement of the ordinance could undermine the 
rights to free exercise of religion, free speech, free 
assembly, and privacy, constitutional due process 
calls for the utmost clarity concerning the scope of its 
intended prohibitions and, as applied to this defend- 
ant, it is unconstitutionally vague. State v. Cameron. 
RIROUNO Ro ice a gain oak os vg slo ein ne seine sates 161 

A community residence for the mentally ill (unlike 
a facility for the developmentally disabled) does not 
require licensure by the Dept. of Human Services; it 
requires approval for a purchase-of-service contract or 
an affiliation agreement like the one entered into 
here. Piscataway Tp. v. Concerned Citizens for 
Chronic Psychiatric Adults. App. Div. ............ 235 

The ordinance requiring payment into an escrow 
account of sums for professional fees in connection 
with a developer’s application, as a prerequisite to 
any action on it by the planning board or board of 
adjustment, is neither unfair nor violative of public 
policy. Flama Constr. Co. v. Franklin Tp. App. oe. 


Although removing from the appeal jurisdiction of 
governing bodies all but grants of “special reason” or 
“use” variances by boards of adjustment, the Legisla- 
ture has continued to empower those governing bodies 
that choose by ordinance to review such actions the 
authority to conduct a de novo review on the record 
below; this matter is remanded to the municipal 
governing body, which mistakenly believed that it 
could only determine whether the grant of the use 
variance had been arbitrary or capricious. Illes v. 
Edison Tp. Bd. of Adjustment. Law Div. .......... 546 

Providing sleeping quarters for employees on the 
premises of a restaurant is not “‘incidental”’ to its 
operation and is not an ‘‘accessory use’’; special 
circumstances are not established by a showing that 
the proposed use would be more profitable to the 
owner, and the Law Division’s affirmance of the 
zoning board’s denial of a variance is affirmed. 
Charlie Brown of Chatham, Inc. v. Chatham Tp. Bd. 
Of Adinatment Ain DIG. oi5sc ccs caveaacseedeecats 582 

Where, as here, a number of plaintiffs seek builder’s 
remedies and the number of their proposed low and 
moderate-income housing units exceeds the munici- 
pality’s fair-share number, a four-step order of priority 
is established: the first builder who files a complaint 
and establishes entitlement (including success in 








proving the municipality’s noncompliance with Mt. 
Laurel) will receive the first remedy if the property is 
located significantly within the growth area; subse- 
quent remedies will be based on the same requirements 
and the dates of filing, subject to considerations of 
planning suitability and the likelihood of actual 
construction; if a need for additional remedies remains, 
parcels in limited-growth areas will be considered. 
J.W. Field Co., Inc. v. Franklin Tp. Law Div....... 661 

A method is adopted for determining a municipali- 
ty’s fair share, using four factors (growth area, current 
employment, employment growth and median income) 
and a dual-region concept: a large region is needed to 
measure and allocate present housing needs and a 
smaller region, centered on the specific municipality 
involved, is needed to predict and allocate the future 
lower-income housing demand generated by the rela- 
tionship of jobs to the place of residence; this results 
in each a being part of a fixed present- 
need region and being at the heart of its own modified 
commutershed. AMG Realty Co. v. Warren Tp. Law 
iON RRS Sane ne ED NO rs on 661 

A plaintiff who did not participate in the portion of 
the trial invalidating the township’s zoning ordinance 
is not entitled to a builder’s remedy merely because of 
active or even helpful participation in the ordinance- 
revision process and compliance hearing. The Allan- 
Deane Corp. v. Bedminster Tp. Law Div........... 721 


Viewed in its totality, this township’s compliance 
ordinance provides a reasonable method of satisfying 
its fair share: it has eliminated all unnecessary 
cost-generating devices, provided sufficient affirmative 
measures, and enacted feasible zoning for sites that 
are likely to be available for satisfying its Mt. Laurel 
obligation within the time established by the court. 
The Allan-Deane Corp. v. Bedminster Tp. Law Div. 

SSR eek sie eighelslaskes ace icon ta See EOE Pane 721 

All the provisions in the ordinance relating to 
mandatory set-aside development are invalid, and an 
independent, professional-technical review group 
(PTRG) will be created to review and process all 
mandatory set-aside development applications. Urban 
League of Essex Cty. v. Mahwah Tp. Law Div..... 769 

In granting “compliance remedies” (as opposed to 
builder’s remedies) the most appropriate site for Mt. 
Laurel development must be determined; since these 
municipal officials have made a bona fide attempt to 
comply with the rezoning order, great weight will be 
afforded their planning choices. Urban League of 
Essex Cty. v. Mahwah Tp. Law Div. 769 

Land prices and potential profits play no role in 
deciding on a builder’s remedy, and the earliest inter- 
venor, who contributed substantially to the success of 
this litigation, is entitled to one. Urban League of 
Essex Cty. v. Mahwah Tp. Law Div. .............. 769 

The weight of the credible evidence in this case, 
combined with the intent of Mt. Laurel and market- 
place factors, compels a finding that a 20% set-aside 
is the-maximum permissible to engender the con- 
struction of low and moderate-income housing; a 
minimum of 50% of the fair-share units for low-income 
households is at the reasonable maximum for propor- 
tionality. Urban League of Essex Cty. v. Mahwah Tp. 
PEW MUR oo asa:h 5 ono a vee Gislsiaue 0 esvs ass 9 wee aoe eae 769 

As a matter of judicial review, local boards of 
adjustment must be accorded great latitude in deter- 
mining the facts that may adversely affect a munici- 
pality’s entire zoning scheme, and there is ample evidence 
in this record to support the board’s conclusion that 
appellants’ mother-daughter addition converted their 
permitted one-family home to a prohibited multi-family 
dwelling. Rowatti v. Gonchar. Supreme Ct. ....... 781 

No matter how vigorous the municipal encourage- 
ment or how extensive the developer’s activities in 
pursuit of the project in reliance on that encourage- 
ment, plaintiffs did not acquire either subdivision or 
site-plan approval and the municipality remained free 
to change the zoning in the district where their 
property is located. Timber Properties, Inc. v. Chester 
WNW « « cvrs cus vacists a aesiaens ena an onan 801 


Individual municipal officials enjoy absolute im- 
munity from suit for money damages pursuant to 
§1983, the Tort Claims Act or the Anti-Trust Act when 
acting in a legislative capacity, such as adopting the 
zoning ordinance here. Timber Properties, Inc. v. 
Chester To. Taw Div... osesicseceec cae ede ree 801 


A plan for compliance with Mt. Laurel under which 
the significant economic burden of substantially 
higher rental fees would be placed on mobile-home 
park residents who are only one short step higher on 
the economic ladder than lower-income families is 
constitutionally invalid; other, fairer means of com- 
paanee are available, including government-subsidized 

ousing, density bonuses and mandatory set-asides. 
Van Dalen v. Washington Tp. Law Div............ 802 


The Rutgers Report method, requiring two or more 
of the seven 1980 U.S. Census indicators to identify 
dilapidated housing, is more reliable overall for de- 
termining the total number of dificient units occupied 
by lower-income persons, but the Urban League meth- 
od is appropriate for converting sub-regional results 
to the municipal level. Countryside Properties, Inc. v. 
Ringwood Borough. Law Div. .................... 803 


Total indigenous need includes not only dilapidated 
but also overcrowded housing units; it is thus neces- 
sary to add to the Rutgers Report calculation of 
present need any overcrowded units constructed after 
1940 that do not have any other characteristic of 
dilapidation. Countryside Properties, Inc. v. Ringwood 
POOR PAW GEG. ves 5 sone v ieee veecaeen secant 803 
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MUNICIPAL LAND USE—Cont’d 


It was not reasonable for plaintiff to rely on the 
building inspector’s verbal general opinion that he 
could have a professional office in the residential 
zone, given without detailed information, so as to 
estop the enforcement of the zoning code provision 
requiring four off-street parking spaces for such 
offices in that zone; public officials cannot be bound 
to their detriment by casual reactions to informal 
inquiries and it is not the obligation of the building 
inspector, when asked such a general question, to 
recite all of the code provisions that might have an 
impact on the use of property for a particular purpose, 
failing which the provision may not be enforced. 
Winn v. Margate. Law Div... 0: 0).....0060.ceeceess 80 


MUNICIPALITIES 
Ordinances, taxes, rebates, landlord and tenant 
law. Gateway Apartments, Inc. v. Tp. of Nutley. 
Day EMME eno tc snark nic siete svi ceive Saat RG Raita. bv DO ORe 3 
Zoning, federal jurisdiction, video game arcades. 
B.M.A.N. Corp. v. Kelly. U.S.D.C 3 
The city has not demonstrated that the coin-operated 
newspaper vending machines known as honor boxes 
cause any traffic problems or in any other way hinder 
safety or travel enjoyment, and its attempt to totally 
prohibit them in public areas violates the First 
—, The Passaic Daily News v. Clifton. _ 
Le CHEESE Ate bene tere nr eRe 1 
Ordinances, preemption, national blood policy. 
Hillsborough County, Florida v. Automated Medical 


Laboratories, Inc. U.S. Supreme Ct. ............... 85 
Instructions, appeals, F.R. Civ. P.51, police. Okla- 
homa City v. Tuttle. U.S. Supreme Ct. ............. 93 


Ordinances, First on eT ES Woodbury — 
Times Co., Inc. v. Monroe Tp. U.S.D.C. 198 
The issue of the rate of interest to be charged when 
assessments are paid in installments was not before 
the Appellate Division in Mira and its pronouncement 
on that point was dictum and is not binding here; 
interest of 18% on assessments over $1,500 (which is 
the rate for delinquent assessments) may not be 
charged on timely installment payments where, as 
here, the governing body of the municipality has 
provided for such payments pursuant to N.J.S.A. 
40:56-35, under which “legal interest” (here, 9%) is to 
be charged. Serkin v. Ocean Tp. App. Div 214 
Res judicata, civil rights, negligence, privity. Wade 
VaCity ot Pittepureh: Gd CIP. 4.6: siessoes Seenes os 327 
Planning boards have standing under the Pinelands 
Protection Act, and notice and hearings with respect 
to development plans are required; here, where the 
proposed project is so extensive, public hearings are 
necessary to assure that any development i in the 
Pinelands area best suits the needs of those sensitive 
lands and resources, and the regulation of the Pine- 
lands Commission that purports to deny standing to 
“uncertified” municipalities (whose land-use ordi- 
nances it has not yet approved) in which the project 
will be built is an ineffective exercise of its rule-making 
powers. Hamilton Tp. Planning Bd. v. N.J. Pinelands 
BEAD SAMY ORIG ogo 65. oo asia eo Miao: ele vie siaols ele 333 


The Code of Criminal Justice, by saving Chapter 
119 (the county option) from repeal but repealing the 
balance of the Sunday closing sections, including any 
municipal option to expand on that policy, has 
preempted concurrent municipal regulation in this 
field and those ordinances prohibiting substantially 
all worldly pursuits on Sundays were correctly inval- 
idated by oa trial court. Mack Paramus Co. v. Para- 
WiRARE Te ATR SERENE cod we ara agg erate sw 'acae eumasaalale's'a/4\RCe 366 

Under N. J S.A. 40A:11-5(m) public bidding is not 
required for municipal insurance contracts; however, 
other statutory requirements relating to insurance 
coverage, as well as regulations (which require bids 
whenever possible and mandate them when specifica- 
tions can be prepared notwithstanding the statutory 
exemption) must be followed. McCay Corp. v. Mt. 
Pavel Pp: COUNCT. DAW LN, ...csccncecneaceoeets 642 

The U.S. Supreme Ct. has held that, although the 
due process clause requires that governmental entities 
ensure that needed medical care is provided to those 
injured while being apprehended by the police, the 
allocation of the cost of that care as between the 
entity and the provider of the care is a matter of state 
law; no New Jersey case or statute would impose the 
cost on the municipality here. Cooper Medical Center 
Reet ANN TOA RM MES oc o.oo 'a ais'ale ace: p-ovaigisla aus aialec ae 726 

Jersey Central Power & Light Co. v. Tp. of ibe 
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MURDER 

Intent, instructions. Francis, Warden v. Franklin. 
PUTTAR one cama aeneae nuns pale 26 






Federal Tort Claims Act, armed forces, negligence. 
United States v. Shearer, individually and as admi- 
nistratrix for the Estate of Shearer. U.S. Supreme Ct. 
WO ere itn, a lnial a ae alaty bg Gta S/6 GN AA DE AG AS cab aeaee te 274 

The proof that the cause of death was forced as- 
phyxiation, by something held over the victim’s face 
for at least three minutes, is incompatible with a 
theory of reckless or accidental homicide, and declin- 
ing defendant’s sexual advances would not have 
constituted ‘‘reasonable provocation” to kill her; the 
trial judge correctly refused to charge manslaughter, 
and the murder conviction is affirmed. State v. Hol- 
eee ANI a Nee ads oan oon easlen 344 

Although guardians ad litem are normally appointed 
in noncriminal matters, there is no good reason why 
























this protective device should not be used here, where 
the father who has been indicted for his wife’s murder 
refuses to let the State interview the three children, 
who spent the entire day with their parents before 
their mother died of poison; the guardian ad litem 
will advise the court whether an interview by the 
State would be in the children’s best interests. State 
v. Freeman. Law Div 667 


NATIONAL BLOOD POLICY 


Municipalities, ordinances, preemption. Hillsborough 
County, Florida v. Automated Medical Laboratories, 


BTIG) POTS ods oe Svc ls Caw iota cee cues. 85 
NATIONAL SECURITY ACT 

FOIA, exemptions, CIA. Central Intelligence Agency 
Ve SNS. Wi UDFEMETOE, 2 os eueucicseeees pcan lees Zt 
NAME CHANGE 


The mother’s application to change the surname of 
the four-year-old out-of-wedlock child to that of her 
natural father, who vehemently objects, is denied; 
when the child is old enough to choose for herself she 
may well elect to use her father’s surname but that 
change, which would give her the burden of coming 
to court again if she later disagrees, will not be 
ordered now. In re Fisher. Law Div. 651 


NEGLIGENCE 


In the absence of an instruction to his players to 
commit wrongful acts, or his instructing them in 
moves or procedures that would increase the risk of 
harm to opposing players, a high school coach is not 
responsible to a player on an opposing team who is 
injured in a game; gy dismissed. Nydegger v. 
Don Bosco Prep. H.S. Law D 235 

Res judicata, civil rahe, aie. municipalities. 
Wade v. City of Pittsburgh. 3d Cir 2 

A defendant that has breached its duty to avoid the 
risk of economic injury to particularly forseeable, 
identifiable plaintiffs may be held liable for actual 
economic losses (unaccompanied by property damage 
or personal injury) proximately caused by its breach 
of duty. People Express Airlines, Inc. v. Consolidated 
Rai Corp S0preme Ct... i... cscs saree ckss woeaee 353 

Economic loss, contracts. Getty Refining and Mar- 
keting Co. v. MT Fadi B. 3d Cir 58 

The contractor and subcontractor had no contractual 
duty to inspect and had clearly relinquished their 
dominion and control over the installation of the 
stairs in plaintiff's employer’s store; they thus cannot 
be held liable for the negligence of the sub-subcon- 
tractor, which was in the best position to make a 
final inspection of the stairs and ensure that they 
complied with the state’s building code. Miltz v. 
Borroughs-Shelving. App. Div. ................... 746 


NO FAULT 


Although N.J.S.A. 39:6A-7(a), which authorizes and 
exclusion from PIP benefits for injuries suffered 
“while committing a high misdemeanor,” applies to 
juveniles as well as to adults, plaintiff took the car in 
which he was injured for a joyride, a disorderly 
persons offense, and he is not barred from receiving 
PIP benefits under his mother’s policy. Kaplowitz v. 
State Farm Mutual Auto. Ins. Co. Law Div......... 90 

The limitations period fixed by N.J.S.A. 39:6A-13.1la 
for the commencement of an action for the payment 
of PIP benefits is not tolled by the claimant’s infancy. 
McLaughlin v. Metzner. App. Div................. 244 


A de facto stepchild is entitled to the same protection 
as a de jure stepchild; if there is an element here of 
both financial support and nurturing between the 
child injured by someone else’s car and the insured 
with whom he and his mother live, then the child 
must be regarded as a member of the insured’s family 
for pode Be coverage purposes. James v. Allstate Ins. Co. 

EIS dR ete ORR Aa ieee ont ee 302 

App. Oi N.J.S.A. 2A:6A-2(e) and -4(a), medical ex- 
penses, to be compensable, must be both reasonable 
and necessary, but “necessary” should not be narrowly 
construed; here, the treatments for the injuries plaintiff 
sustained in a car accident that were designed to 
relieve her pain, although not to effect a cure, are 
within the legislative contemplation of necessary 
medical treatment, and the insurer is directed to pay 
those PIP benefits, with interest and counsel fees. 
Miskofsky v. The Ohio Cas. Ins. Co. Law Div. .... 517 

The intent of N.J.S.A. 39:6A-6 is to deduct tempora- 
ry-disability benefits from weekly income-continuation 
benefits paid to an injured insured; it does not reduce 
the Maximum income benefits and defendant must 
pay income benefits during plaintiff's disability up to 
the full $41,6000 for which she paid an additional 
premium. Smith v. Alistate Ins. Co. Law Div. ..... 644 


NOTICE 
Food Stamp Act, due process. Atkins, Commissioner 
of the Massachusetts Department of Public Welfare v. 
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OBSCENITY 
Evidence, search and seizure, arrests. Maryland v. 
|, ECS i eee ee eaten a en Une ENE SS 179 


Prurient interest, overbreadth severability. Brockett 
v. Spokane Arcades, Inc. U.S. Supreme Ct......... 239 


OBSTRUCTING JUSTICE 

By verbally and physically abusing the police 
officers and resisting their efforts to complete their 
pat-down search of him, defendant purposely impaired 
their efforts to perform their official function, and his 
arrest pursuant to N.J.S.A. 2C:29-1 was based on 
probable cause. State v. Wanczyk. App. Div. ...... 249 


OFFICIAL MISCONDUCT 


N.J.S.A. 2C:30-2 makes an unlawful search and 
seizure, knowingly and purposefully made by a police 
office for his benefit, the crime of official misconduct, 
and the indictment charging defendant with official 
misconduct for having conducted an unjustified strip 
search clearly sets forth actions that constitute an 
unlawful search and seizure undertaken for his implied 
benefit (to satisfy his prurient interests); his motion 
to dismiss is denied. State v. Stevens. Law Div. ... 524 


PALIMONY 


Plaintiff’s daily activities as a companion and 
housekeeper cannot easily be assigned a monetary 
value and are of just the sort of exceptional character 
to mandate specific performance of defendant’s prom- 
ise to convey the house they had lived in to her; the 
Statute of Frauds may not be used here as a bar to 
the relief to which plaintiff is entitled as a result of 
having fully performed ad bargain with defendant. 
Crowe v. De Gioia. App: Div, ... 60. .<s ices aceccee « 597 

Although, on equitable balancing, plaintiff would 
be entitled to an award of attorney’s fees in this 
“‘palimony”’ case, it is for the Supreme Court to 
resolve the issue. Crowe v. De Gioia. App. Div. .... 597 


PAROLE 


At the time of defendant’s sentencing in 1978 for 
crimes he had committed while on parole, it was the 
law that absent a specific determination by the sen- 
tencing judge the terms of each sentence would be 
consecutive (to the extent that dictum in State v. De 
Mott is to the contrary, it is overruled); because 
defendant’s parole-violation sentance was presump- 
tively consecutive ( as it would be now under the 1984 
amendments to N.J.S.A. 2C:44-5c) the original parole- 
eligibility date was incorrect and the Board could 
correct that error at any time without notice or a 
hearing. N.J. State Parole Bd. v. Gray. App. Div.... 13 

Immigration, administrative procedure, equal pro- 
tection, discrimination. Jean v. Nelson, commissioner, 
cies and Naturalization Service. U.S. Supreme 

Bye aa at reRee eos 6 ena ee 274 

Defendant, sentenced in 1966 to an indeterminate 
term under the old Sex Offender Act and subsequently 
transferred to the general prison population because 
of his refusal to aadeiciele te in therapy, should not 
continue to be classified as a sex offender for treat- 
ment and parole purposes but should be treated like 
similar unresponsive sex offenders sentenced under 
the Code; he should be give a fixed term and his 
parole eligizility should be governed as if he had 
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PAROLE—Cont’d 


originally been sentenced to a regular prison facility 
(Smith disagreed with). Gerald v. Comm’r, Dept. of 


OORPECHOTS: OILY. 5 loys. 5:5 ow niece's aigeielev's vise. 6-0) 312 
Royster v. Fauver. 3d Cir. ...........cccsccccees 786 
PATENTS 


Patent Reexamination Is Reexamined, by Roy H. 
WETHER. os acis gst ca Semndaiaa Se eogase nee tee Clee 813 


PENSIONS 
ERISA, pensions, multi-employer pension plans, 
arbitrary and capricious. Geib v. N.Y. State Teamsters 
Conference Pension and Retirement Fund. 3d = 
Workers’ compensation, standing, offsets. Card v. 
Curtiss Wight Corp. USDC. ........6600% 0 scsaen sews 80 
In the context of emotional trauma, the general 
“external force or violence” concept of Cattani can be 
applied here if the object of the force or violence is 
understood to be the mind rather than the body; the 
gym teacher who is psychiatrically disabled (in that 
he fears returning to work and harming children in 
school), because of three incidents with violent stu- 
dents (involving force or threats) that meet the defini- 
tion of psychic traumatic events, is entitled to an 
accidental disability pension. Pushko v. Bd. of Trus- 
(eed PPAR PODS. so ciss ss vicleisoa date ibles/staeo mie 484 
As Catani held, a permanent injury is not in and of 
itself enough to qualify for the substantially higher 
benefits of an accidental disability retirement allo- 
wance; to be eligible, public employees (here, police 
officers) must demonstrate that: 1) their injuries were 
not induced by the stress or strain of the normal work 
effort, 2) they met involuntarily with the object or 
matter that was the source of the harm, and 3) the 
source of the injury itself was a great rush of force or 
uncontrollable power. Kane v. Bd. of Trustees, PFRS. 
SOUR EPR RNIN Ge ors gaa a os cle Sin ick Wie sis 8 Gis selone Sate aS 721 


PEREMPTORY CHALLENGES 


Since N.J.S.A. 2A:69-4 and 2A:78-6 mandate that 
the venireman should have been discharged because 
he had served as a juror “within the preceding year” 
and the defendant was obliged to use a peremptory 
challenge to excuse him when the trial judge errone- 
ously denied defendant’s challenge for cause, and 
then had to proceed to trial with a jury unsatisfactory 
to him, his conviction must be reversed; remanded for 


new trial. State v. Pereira. App. Div............... 546 
PERSONAL INJURY 

Limitation of actions, civil rights. Wilson v. Garcia. 
I ik cxientn es ce cei ingaradev eres 30 


Proving Earnings Loss in Personal Injury Litiga- 
tion. The Role of the Vocational-Employability Expert. 
pen B. Stein, M.S., C.R.C. and Richard K. Rubin- 
Was nse wre aero ia a alniae ease eis a as als Ga Sao ee a eee 695 


PETS 


What is a “reasonable” change in a renewal lease 
should be analyzed with a recognition that personal 
attachments for living quarters and pets should not 
be sacrificed on a landlord’s caprice; here, where the 
landlord initially bound itself by separate agreement 
to permit these tenants to have a dog so long as there 
was no cause for complaint, notwithstanding the “no 
pets” provisions in the successive two-year leases, 
defendants have the right to enforce that separate 
agreement in law or to raise the landlord’s estoppel in 
equity (Terhune Cts. distinguished). Royal Assoc. v. 
COACANG ON AND TNT, 5 5.0/5.5 «san caavaseked oanctes 59 


PHARMACIES 

Defendant pharmacist, having voluntarily engaged 
in a business subject to pervasive government control, 
had no expectation of privacy as would support a 
Fourth Amendment bar to the administrative inspec- 
tion that revealed inventory shortages and led to his 
plea of guilty of conspiracy to violate the laws on 
controlled dangerous substances; the denial of his 
—— to suppress is affirmed. State v. Rednor. App. 

MPe gat acta are Mena ar ears va eae ea pret oa te iare GER ETE SANS 


PHYSICIANS 

The use of personal interviews should be encouraged, 
as should other informal means of discovery that 
reduce the cost and time of trial preparation; since 
decedent’s other physicians in this medical malpractice 
action will not participate in such interviews without 
plaintiff's consent, plaintiff's counsel should provide 
defendant’s counsel with written authorization con- 
taining conditions as set forth herein (trial courts and 
counsel may fashion appropriate procedures in unus- 
ual cases). Stempler v. Speidell. Supreme Ct. ...... 353 


PINELANDS 


Planning boards have standing under the Pinelands 
Protection Act, and notice and hearings with respect 
to development plans are required; here, where the 
proposed project is so extensive, public hearings are 
necessary to assure that any development in the 
Pinelands area best suits the needs of those sensitive 
lands and resources, an the regulation of the Pinelands 
Commission that purports to deny standing to “un- 
certified” municipalities (whose land-use ordinances it 
had not yet approved) in which the project will be 
built is an ineffective exercise of its rule-making 
powers. Hamilton Tp. Planning Bd. v. N.J. Pinelands 
COREA ROO TAGS 50 6 ces esccGk es wear ehiass cee t 333 





PIP 

N.J.S.A. 39:6A-11 was intended to interdict both 
inter-policy and intra-policy stacking of personal 
injury protection benefits. Gaskill v. Selected Risks 
ETB CO, DOWNY o005 ha 55 BRAC ae ena oe EN ET 460 


PLEA BARGAINS 


Where forfeiture of office under N.J.S.A. 2C:51-2 is 
involved, as with this corrections officer indicted for 
official misconduct who pleaded guilty to the disor- 
derly persons offense of obstructing the administration 
of governmental functioning, R. 3:9-2 and R. 7:4-2(b) 
require that the records of the plea proceedings clearly 
reflect that defendant was advised that his guilty 
plea would invoke that harsh consequence (State v. 
Kovack discusses the appropriate procedure); here, 
neither the letter nor the spirit of the rules was 
complied with, and the matter is remanded. State v. 
PREMIERED DADDY: occ orc nce aa Vas ee aeaea ee ne sits 234 


Mere exposure to devastating civil liability per se 
does not constitute “good cause” for an order under 
R. 3:9-2 that a plea of guilty by a criminal defendant 
not be evidential in any civil proceeding; strong 
policy reasons of economy in court proceedings and 
the protection of victims’ rights are consonant with 
the civil use of a plea, and morality, justice and 
fairness will not allow these pleas (proffered without 
conditions) of guilty to a lengthy conspiracy to defraud 
insurance companies of substantial amounts of money 
to obtain a procedural advantage for defendants; 
motion denied. State v. Schlanger. Law Div. ...... 513 

The obligation to make restitution of $150,000 
imposed here (in addition to one weekend in jail, 
$15,000 in fines and 1,000 hours of community service) 
was beyond defendant’s reasonable anticipation when 
he agreed to plead guilty to bribery and conspiracy to 
commit theft by deception, and the matter is remanded 
for the sentencing court to determine whether it will 
accept the plea agreement without the restitution 


obligation. State v. Saperstein. App. Div. ......... 609 
POLICE 

Immunity, defamation. Hon Yip v. Pagano. U.S.D.C. 

POAC lates Ba Re STE Le Bela A 3 


A police officer has a Fifth Amendment privilege to 
refuse to produce materials, subpoenaed by the mu- 
nicipal investigating committee, that he compiled 
during an investigation not authorized by his superiors 
and not turned over to them (reportedly because he 
thought that they were protecting the criminals he 
was investigating) since he would be admitting acts 
that would constitute misconduct in office if done 
with an improper purpose; assuming that the Public 
Employees Statute applies here, defendant still cannot 
be required to testify unless he is offered use immunity 
by the Attorney General or the county prosecutor. 
Municipal Investigating Comm. of Bayonne v. Servel- 


UNAS coisa cicero aid alta: ao in stats bln @ wees 15 
Instructions, appeals, F.R. Civ. P. 51, municipalities. 
Oklahoma City v. Tuttle. U.S. Supreme Ct. ........ 93 


Attorneys’ fees, civil rights, damages, Eleventh 
Amendment. Kentucky DBA Bureau of State Police v. 
Granam. 17S. Bumreme Cb. so .c.o.55c5.o'esc0 cee sees 338 

N.J.S.A. 2C:30-2 makes an unlawful search and 
seizure, knowingly and purposefully made by a police 
officer for his benefit, the crime of official misconduct, 
and the indictment charging defendant with official 
misconduct for having conducted an unjustified strip 
search clearly sets forth actions that constitute an 
unlawful search and seizure undertaken for his implied 
benefit (to satisfy his prurient interests); his motion 
to dismiss is denied. State v. Stevens. Law Div. ... 524 

Here, where the police officer was acquitted of the 
original charge for which he had been suspended for 
eight months but convicted of the amended charge 
(for a violation of the rules that occurred at the same 
time as the original charge) and removed from office, 
he is not entitled to eight months’ back pay under 
N.J.S.A. 40:14-151. Chester v. Roseberry. App. Div. 

AE PR IR Pon AR IR Aes ye IO EST es i 560 

Discrimination, age. EEOC v. State of New Jersey. 

EO hac sec coicdnee bie cs cde atid ecb cataoe 641 


PREEMPTION 


Labor law, collective bargaining agreement, disabil- 
ity insurance, Allis-Chalmers Corp. v. Lueck. U.S. 
TST i RRR NRG LR Ay pt I 28 

ERISA, insurance, labor law, NLRA. Metropolitan 
Life Insurance Co. v. Massachusetts. U.S. Supreme Ct. 

Sa Glee Gene TSAR GRTR TAMER BS ST a ae aiea' alan een ts 6 

Municipalities, ordinances, national blood policy. 
Hillsborough County, Florida v. Automated Medical 
Laboratories, Inc. U.S. Supreme Ct. ............... 85 

Bankruptcy, utilities. Begley v. Philadelphia Electric 
CON BAICNR coc ccarcraareen cet ea nan 103 


PREJUDGMENT INTEREST 


After plaintiff's accident, but before the complaint 
was filed and judgment was entered, defendant’s 
stock was purchased by a public entity to exercise 
governmental functions, and it should not be made to 
pay the prejudgment interest from which it is now 
exempt under N.J.S.A. 59:9-2(a). Dorn v. Transport of 
1 Be) NSS UP eR ER ae 46 

R. 4:42-11(b) is not intended to affect contract 
actions where equitable reasons require an award of 
prejudgment interest (in light of Busik v. Levine, 
Miller’s interpretation of the rule is unduly mechani- 
cal) and New Jersey law awards prejudgment interest 




































































































on claims for both liquidated and unliquidated dam- 
ages in accordance with equitable principles; although 
it will not be true in every contest between insured 
and insurer, the equities favor the insured here and 
prejudgment interest should be awarded. Ellmex 
Constr. Co., Inc. v. Republic Ins. Co. App. Div .... 514 

It would be an abuse of discretion to suspend pre- 
judgment interest here, where the asserted “exceptional 
circumstances” under R.4:42-11(b) was defendant’s 
delay in notifying its insurance carrier of the com- 
plaint. Pavoll v. Island Petroleum. Law Div. ...... 772 


PRISONERS 


The 1985 amendment to the Administrative Proce 
dure Act provides a right to a contested-case hearing 
before an administrative law judge in a prison disci 
plinary proceeding where, as in two of these cases, 
the sanction include 365 days’ loss of commutation 
credits; in the cases of the other two appellants, 
because their sanctions are less, there is no such righ 
and, under the circumstance of full procedural com- 
pliance with the departmental regulations that were 
approved in Avant v. Clifford, their assertion that 
they were entitled to, and deprived of, additional APA 
safeguards in their prison disciplinary hearings is 
rejected. Zeltner v. Dept of Corrections. App. Div. 

3 
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The privacy rights of inmates are not to be casually 
disregarded and, although plaintiffs’ efforts to find 
out the offenses for which inmates are being held at 
the county corrections center are not without merit, 
the legislative intent implicit in N.J.S.A. 30:1B-10, the 
regulations promulgated pursuant to that statute, and 
the inmates right to privacy are an implied negation 
of the open-access provisions of N.J.S.A. 30:8-16; an 
inmate’s consent is required prior to the release of 
any information. Grass Roots Action Comm. v. Sha- 
PIO RW NIV ss dieses cece are cloecen ste e pene gieione 344 

Public defenders, Sixth Amendment. Jaffee v. Vas- 
CR eo ie os 05 os iv spate ee ee 3 

Due process, disciplinary hearing, witness. Ponte, 
Superintendent, Massachusetts Correctional Institution 
v. Real. U.S. Supreme Ct..................00c00e0es 33 

Disciplinary hearing, due process. Superintendent, 
Massachusetts Correctional Institution at Walpole v. 
Fail), ‘US. Supreme Ct. 5... 5 hoses sewn 178 


PRIVATE RIGHT OF ACTION 


ERISA, remedies, damages. Massachusetts Mutual 
Life Insurance Co. v. Russell. U.S. Supreme Ct. ... 274 
RICO, racketeering. Sedima, S.P.R.L. v. Imrex Co., 
Inc'US. Supreme Cb oso. cccien scree veces een 274% 
Clean Water Act, citizen suit provision. Student 
Public Interest Research Group of New Jersey, Inc. v. 
Fritzsche, Dodge & Olcott, Inc. 3d Cir. ............ 103 


PROBATION 


A defendant convicted of any offense (crimes, dis- 
orderly persons or petty disorderly persons offenses) 
may be placed on probation for up to five years, 
irrespective of the maximum term for the offense. 
State Vv. Dove, LAW. DIV: «..:.. «6:50 savsisneniesnaeieshinnte 12 

Sentencing, due process. Black, Director, Missouri 
Department of Corrections and Human Resources v 
Romano. U.S. Supreme Ct. ................00e 0000s 

Interstate agreement on detainers. Carchman 
Mercer County Prosecutor v. Nash. U.S. Supreme Ct 

a Sina! sleiavsigie ula nia. 9 aaaig aie greacdte else epee ee ee 342 


PROSECUTORS 


The non-salary expenditure sought here by the 
prosecutor (radios for the State Police Emergenc 
Network Radio System) is within his authorized 
budget and is therefore not subject to county contro 
or to the supervision of the Assignment Judge; the 
county must promptly process such expenditures 
Ruvolat v, Clark: Law Div... ...< +02 0cec.secigccseee 65 

Defendant has demonstrated that he was singled 
out for capital prosecution from 15 similarly situated 
defendants, and the prosecutor is ordered to set fort 
the criteria and procedures by which the Essex Count; 
Prosecutor’s Office selects homicide cases for capita 
prosecution. State v. Smith, Ind. Law Div. ........ 726 


PROTECTED TENANCY ACT 


Condominiums. The Senior Citizens and Disabled 
Protected Tenancy Act is constitutional and may be 
retroactively applied; the tenants’ net (rather than 
gross) business incomes are to be considered in de- 
termining their qualifications for protected status 
and, in this case, the tenants’ annual household 
income is to be determined by using the last full 
calendar year prior to their applications (it would be 
anomolous to use the year prior to the conversion 
where, as here, the Act is applied retroactively.) 
Edgewater Investment Assoc. v. Edgewater. App. Div. 

REDE RESON ETE RRE Toes Seles neneetn nee 101 


PSYCHOLOGISTS 


A psychologist may be compelled to reveal relevant 
confidences where the patient has tendered her menta 
or emotional condition in issue during litigation (here 
depression allegedly caused by defendant’s medica 
malpractice) but the exemption from the statutor 

rivilege is limited (as with the attorney-client privi 
ege), not unqualified (as with doctor-patient confi 
dences); to protect the patient from needless exposure 
the trial court should examine the consultation notes 
in camera to determine their relevance. Arena v 
annie: Bn, PAG: 6 vias ooadne cree cake Oe 279 
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PUBLIC DEFENDERS 

Prisons, Sixth Amendment. Jaffee v. Vasquez. 
MOM Rd Cohcs cee CARAS nies Saw AAA Nek Rie hro eR UIONS 3 
PUBLIC EMPLOYMENT 


New Jersey Turnpike Authority employees are 
included within N.J.S.A. 2C:51-2 and plaintiff, who 
pleaded guilty to the theft of cash-drawer money he 
had reported missing, has no right to arbitrate his 
mandatory discharge. N.J. Tpke Employees Union v. 
N.J. Turnpike Auth. App. Div...................... 52 

To avoid infringing on First Amendment rights, the 
lobbying activities a union may finance from the 
representation fees of nonmembers must be relevant 
to the occupational interests of the employees in the 
negotiating unit; the statutory provision requiring 
unions to refund to nonmembers fees used for political 
purposes was intended to describe a category of 
expenditures that could not constitutionally be fi- 
nanced by their fees—it was not designed to authorize 
the intentional collection of such fees from non- 
members on the theory that they could later recover 
the money through the rebate process. In re Boonton 
Bd. of Ed. Supreme Ct. ............... 0.0 cece ee ees 257 

An arbitrator’s power to decide what is fair and 
just is at all times limited by the intent of the parties 
as manifested by the terms of their contract; here, 
where the arbitrator found the employee guilty of the 
charged infractions and determined that the miscon- 
duct merited discharge for just cause, he could not 
“read in” requirements for “progressive discipline” 
and impose the lesser penalty of suspension but was 
compelled by the constraints of the collective nego- 
tiating agreement to uphold the discharge. Morris 
Cty. College Staff Ass’n v. Morris Cty. College. Su- 

5 


38 

PERC correctly concluded that it lacked jurisdiction 
to resolve the issue of whether the county government 
or the judiciary is the employer, for purposes of 
collective negotiations, of the court personnel who 
petitioned here for representation proceedings; how- 
ever, as a matter of comity, the cause is remanded to 
PERC for a factual recommendation. In re Judges of 
Passaic County. Supreme Ct....................0- 394 


PUBLIC TRANSPORTATION 


New Jersey Transit’s choice of being self-insured 
cannot alter its obligation as the host owner to provide 
primary uninsured-motorist coverage to an injured 
passenger; its status as a public entity does not shift 
the burden to the passenger’s UM carrier as a matter 
of ‘public policy to avoid a drain on State funds.” 
Travelers Ins. Co. v. Transport of N.J. Ch. Div. ... 728 


PUBLIC UTILITIES 


Ample evidence supported defendants’ convictions 
for being involved in a conspiracy to eradicate com- 
petition in the garbage collection industry; there is no 
inconsistency in requiring a solid-waste collector to 
satisfy the regulatory standards established by the 
BPU and also to comply with the New Jersey Anti- 
trust Act because the Act’s public utility exemption 
applies only where (as is not the case here) the BPU 
has authorized the anti-competitive conduct that 
otherwise falls afoul of the Act. State v. Scioscia. 
PRE UNEE S oe acai 5 phe Rin ertieve alee eraec din a lee GIRS 40 


PUEBLO LANDS ACT 
Indians, easements. Mountain States Telephone & 


PUNITIVE DAMAGES 

Punitive damages may be recovered against a suc- 
cessor corporation under the Martin continuation test; 
here, the alleged activities in regard to asbestos of 
defendant’s secretary, who was with the predecessor 
corporation for many years, would satisfy the Wilson 
requirement of a continuing shareholder directly 
responsible for egregious conduct. Brotherton v. Ce- 
MOCO. LOW TOEY.., csieicioie acces arate senebedece 173 

A punitive-damage award should not cause the 
business concern’s financial ruin but, in a multi-ju- 
risdictional products-liability action (here, for exposure 
to asbestos), evidence as to its effect, limiting instruc- 
tions regarding defendant’s past and potential liabili- 
ty, and remittur are available as alternatives to a 
complete ban of punitive recover. Brotherton v. Celotex 
MMA RIRWLGAIITNAN aia 5 cela 5 sips eke anile wis ks e's «ake oe 173 

Defamation, actual malice, credit agency. Dun & 
Bradstreet, Inc. v. Greenmoss Builders, Inc. U.S. 
TET CRE 242 


RACING 

In the context of a civil licensing or other regulatory 
proceeding before an agency that is separate and 
apart from the one that originally obtained the evi- 
dence, a defendant cannot complain that relevant, 
credible information ought to be excluded as a matter 
of law; under the Janis balancing test and the cir- 
cumstances here, the Law Division’s (arguably incor- 
rect but unappealed) finding of entrapment, and 
dismissal of criminal charges against the jockey for 
agreeing to hold back a horse, should not prevent the 
use of the incriminating evidence in his licensing 
hearing before the Racing Commission. Delguidice v. 
N.J. Racing Comm’n. Supreme Ct................. 305 

N.J.A.C. 13:71-20.10(b) authorizes the New Jersey 
Racing Commission to penalize drivers for any “lack 
of effort” without having to establish any element of 
fraud, and the Commission validly set an exceedingly 
low threshold for identifying violations of the regula- 





tion here by focusing on whether appellant knew or 
should have known ‘“‘the capacity of his horse,” 
placing a burden on its licensed drivers to avoid 
appearances of impropriety. De Vitis v. N.J. Racing 
Ole herd i. + oi BL ae 584 


RAILROAD LABOR ACT 

A wrongful discharge claim may not be asserted 
against a co-employee where, as here, corporate vicar- 
ious liability is not denied and the actions arise from 
an employment situation otherwise subject to arbitra- 
tion under the RLA. Gonzalez v. Northwest Airlines, 


Uniti) oy oF) 1 1s Ai ae a eer ree i ee Ae are eee rary 426 
REAL ESTATE 

Arson, interstate commerce, business property. 
Russell v. United States. U.S. Supreme Ct.......... 93 


The Consumer Fraud Act applies to a builder of a 
single-family home who uses substandard materials 
in violation of a contract. New MEA Construction 
CGED: Vo hlatpet: ADD? DIV 66. 620.% .60c0scescesesses 763 


REAL ESTATE BROKERS 

Under N.J.S.A. 45:15-17(i) a real estate broker 
receiving a commission from the seller may not receive 
compensation for placing or granting the buyer’s 
purchase-money mortgage. The Mortgage Bankers 


_Ass’n of N.J. v. N.J. Real Estate Comm’n. App. Div. 


eal eos FOG e fas ohgie coer ate aloo a eveteEac stake: ons (teat ce soateae asaers ts 172 
The brokerage agreement here, which complies with 
the Statute of Frauds, does not contain a condition 
precedent so as to take plaintiff's right to a commis- 
sion out of the general rule that it was earned and 
payable when he secured a buyer on terms satisfactory 
to the owner, albeit lower than the listed sale price. 
Jos. Hilton & Assoc., Inc. v. Evans. App. Div...... 335 
The “attorney review” clause approved by the 
Supreme Ct. in N.J. Bar Ass’n v. N.J. Ass’n of Realtor 
Bds. refers to both buyers and sellers, and the sellers 
clearly had a right here to cancel the contract of sale 
on an attorney’s advice without subjecting themselves 
to a commission liability under the listing agreement; 
the broker’s action to recover a commission on the 
cancelled sale is dismissed. Century 21-Candid Realty 
WACHE LOEW Verano oas s xieiaw oieles cea a vlaes senses 505 


RECALL PETITIONS 


An individual petition is required for each incumbent 
sought to be recalled. Zimmerman v. Berkeley Tp. 
ORT SYN) 0 eae a 367 

The genuineness of signatures on a recall petition 
must be attested to on the basis of personal knowledge; 
in a matter of such importance as the recall of a 
mayor (where the circulators of a petition are regularly 
indifferent to statutory requirements) signatures 
should not be held valid where, as in a few cases 
here, the attesting witness has ‘“‘no idea’’ whose 
signatures she actually witnessed. Jones v. Warren. 
RAVEN races c ia tex eetere rs “60k rare tae aha caiaes iavaisR pis ae 579 

Withdrawals of signatures are only permitted up to 
the point when the recall petitions are first filed and 
not thereafter; the recall process would be an “impos- 
sible” dream” if the incumbents were permitted during 
the ten-day corrective period of N.J.S.A. 40:75-28 to 
launch a campaign to obtain the withdrawals of 
signatures already approved in a final and binding 
court order. Mocco v. Picone. App. Div. ........... 828 


RECONDITIONERS 


The reconditioners being sued here because plaintiff 
suffered head injuries in a football game are not mere 
servicers of athletic equipment; their expertise in its 
condition and safety was relied on by the board of 
education, and they may be held liable in strict 
liability for a failure to warn that the helmet was not 
safe. Gentile v. MacGregor Mfr. Co. Law Div. ..... 307 


REFERENDUMS 


The 1984 amendment to the Sunday Closing Law, 
which gives the state’s largest cities the right to hold 
their own separate referendums, does not require 
strict or even intermediate scrutiny and is rationally 
related to a legitimate government interest. Abramo- 
witz v. Kimmelman. App. Div............csccecese 642 


RELIGION 


First Amendment, establishment clause, education, 
schools, moment of silence. Wallace, Governor of 
Alabama v. Jaffree. U.S. Supreme Ct. ............. 25 

Fair Labor Standards Act, enterprise. Tony and 
Susan Alamo Foundation v. Secretary of Labor. U.S. 
CITE TT UR ee i a a 30 

A zoning ordinance that excludes ‘‘churches or 
similar places of worship” from a residential district 
may not be applied to prohibit a minister from tem- 
porarily using his home to hold a one-hour religious 
service once a week for his small congregation; since 
enforcement of the ordinance could undermine the 
rights to free exercise of religion, free speech, free 
assembly, and privacy, constitutional due process 
calls for the utmost clarity concerning the scope of its 
intended prohibitions and, as applied to this defend- 
ant, it is unconstitutionally vague. State v. Cameron. 


0 SG Sa AS Pears Wainer PA 161 
First Amendment, establishment clause. Estate of 
Thornton v. Caldor, Inc. U.S. Supreme Ct. ........ 240 


Establishment clause, education, aid to parochial 
schools. School District of the City of Grand Rapids 


Mf. AREA Oe OOOO CR. cn 6 Sa svack a neds taiwan 276 
Establishment clause, education, aid to parochial 
schools. Aguilar v. Felton. U.S. Supreme Ct. ...... 340 





RELOCATION ASSISTANCE 

The New Jersey Economic Development Authority 
is ‘‘in but not of’ the Department of Community 
Affairs, and it has standing to appeal an order of the 
Commissioner that it pay relocation expenses to a 
“displaced business,” regardless of the fact that the 
Commissioner has not participated in this appeal 
through special counsel. Foreign Auto Prep. Service v. 
N.J. Economic Development Auth. App. Div. ..... 303 

The Commissioner of the Department of Community 
Affairs correctly determined that respondent, a 
month-to-month tenant in property NJEDA purchased, 
ws a “displaced business” because of NJEDA’s in- 
sistence on compliance with a contractual provision 
that all tenants vacate the property before it closed 
title. Foreign Auto Prep. Service v. N.J. Economic 
Development Auth. App. Div. .................56: 303 

Certain amounts for moving expenses, etc. are 
approved here, but the Relocation Assistance Act was 
never intended to allow a displaced business to profit 
from the displacement, or allow improvements to the 
substitute realty except those necessary to accommo- 
date relocated machinery and equipment; expenses 
such as erecting new fences, walls and offices, and 
installing a modern electrical system are disallowed. 
Foreign Auto Preparation Service v. N.J. Economic 
Development Auth. App. Div. .................... 303 


RENT CONTROL 

Defendant’s amendment to its rent control ordinance 
requiring that rents previously fixed pursuant to the 
ordinance be reduced after the effective date of the 
amendment does not unconstitutionally impair the 
obligation for contract under the leases. Windman v. 
MRI W GOOG ATID WING 5 5-5-0 6 a aco cis. 6: gins siake eel ace sisiclera cine 64 

There was no gap in rent control that the town 
council sought to fill, or an abuse by landlords to be 
corrected, or any other rational public purpose here 
that could justify the impairment of contractual 
rights by the ordinance’s retroactive provision (which 
was designed merely to correct the council’s mistaken 
belief that a°majority of a quorum, rather than of its 
membership, could pass an ordinance); the retroactive 
application of the ordinance repealing vacancy de- 
control is invalidated and the leases entered into by 
plaintiff while vacancy decontrol was in effect are 
upheld. South Hamilton Assoc. v. Morristown. Su- 
WIPO esac x sioieis aoe ko OB a Bn ewe RiatG ose Bem nee 204 


RESCISSION 


Since the “super lien” does not come into existence 
and is not recorded until expenditures are made out of 
the Spill Compensation Fund, the Spill Compensation 
and Control Act is a hibernating time bomb with 
respect to land titles; if a reasonably prudent acquirer 
of a tax-sale certificate did not know of or had no 
reason to suspect a potential Spill Act claim, the 
-oapigaaa will be rescinded. Simon v. Oldmans Tp. f 

BEAT eats oe are Nee Nise sigrunsiclaee ais meen Sate one 


RES JUDICATA 

Civil rights, negligence, privity, municipalities. 
Wade v. City of Pittsburgh. 3d Cir. ............... 327 
RESTITUTION 


Victim And Witness Protection Act, due process, 
equal protection, right to jury, findings of fact. United 
ES I Se, 0 COIR CG | Re a Pg op 43 


RETROACTIVITY 


The U.S. Supreme Court’s holding in Berkemer that 
one subjected to custodial interrogation is entitled to 
Miranda warnings, regardless of the nature or severity 
of the offense, is not to be applied retroactively to 
non-indictable motor vehicle violations; only those 
whose constitutional rights were violated after Ber- 
kemer was handed down on July 2, 1984 can have the 
benefit of the new rule, so defendant’s conviction for 
drunk driving is affirmed. State v. Adams. App. Div. 

PRE LP Ne LORE ra Up Neen aay ie ah ty AB, S/S 46 

In light of its history, there is no constitutional 
impediment to the retroactive application of R.1:20- 
11(b). Lands v. Baseman. App. Div................. 65 

The Senior Citizens and Disabled Protected Tenancy 
Act is constitutional and may be retroactively applied; 
the tenants’ net (rather than gross) business incomes 
are to be considered in determining their qualifications 
for protected status and, in th’s case, the tenants’ 
annual household income is to be determined by 
using the last full calendar year prior to their appli- 
cations (it would be anomolous to use the year prior 
to the conversion where, as here, the Act is applied 
retroactively.) Edgewater Investment Assoc. v. Edge- 
UMC OM IT ne en ic cause vo nia'e oe kic ee e's a eine 101 


Both Leon and Sheppard should be applied retroac- 
tively because they broaden the scope of permissible 
police activity and, under the “good faith” exception, 
the officers’ actions in seizing the lottery parapherna- 
lia in this case were objectively reasonable because 
the supporting affidavit clearly designated those 
items; an obvious defect in the form of the warrant 
(describing bookmaking paraphernalia instead) should 
not preclude the admission at trial of the evidence 
seized. State v. Brooks. App. Div.................. 193 

There was no gap in rent control that the town 
council sought to fill, or an abuse by landlords to be 
corrected, or any other rational public purpose here 
that could justify the impairment of contractual 
rights by the ordinance’s retroactive provision (which 
was designed merely to correct the council’s mistaken 
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~ RETROACTIVITY—Cont’d 


belief that a majority of a quorum, rather than of its 
membership, could pass an ordinance); the retroactive 
application of the ordinance repealing vacancy de- 
control is invalidated and the leases entered into by 
plaintiff while vacancy decontrol was in effect are 
upheld. South Hamilton Assoc. v. Morristown. Su- 
PRCEIC Ob oc Si sisi 05.6550 pee eeseveresercasesacvsens 204 

The attorney who was granted an increased fee by 
the trial court here was required neither to expend 
unusual amounts of time nor to deal with problems 
calling for exceptional skill that would not be encoun- 
tered in any medical-malpractice death case, and 
there was no showing that the original contingency 
fee (the maximum under the old fee schedule) was not 
reasonable compensation for the diligent services he 
rendered; to hold otherwise would approve what was, 
in effect, the trial court’s automatic, and therefore 
impermissible, partial retroactive application of the 
new fee schedule. Wurtzel v. Werres. App. Div. .... 462 

The 1979 amendment to N.J.S.A. 58:10-23.11g(c) 
extending liability under the Spill Act to not only 
dischargers of, but persons “in any way responsible” 
for, hazardous substances removed by DEP may be 
applied retroactively (here, to the owners and bailors 
of chemical products discharged in a warehouse fire). 
DEP v. Arlington Warehouse. App. Div. .......... 537 

Garcia will not be given retroactive effect here: the 
Fair Labor Standards Act does not apply to the 
employment relationship between the borough and 
the police officer who seeks overtime pay. Perry v. 


SWOGGSHOTO. LAW DIV. 556555 cicseicc cd ecdcsewiceess 772 
RICO 
Private right of action, racketeering. Sedima, 


S.P.R.L. v. Imrex Co., Inc. U.S. Supreme Ct. ...... 274 
Arbitration. Blumenthal v. Dean Witter Reynolds, 
WG asses sino s deo Sa vers rele eas aces was ee 
Kredietbank N.V. v. Joyce Morris, Inc. ae ° 
syaGialo esate ete esa ave a revata o-aie singe aberela ereelp lee as ain ea le etseate es 1 


RIGHT OF CONFRONTATION 

The juvenile’s right of confrontation was not vio- 
lated here, where there was no jury and thus no 
danger to be avoided by the Bruton rule, by the trial 
judge’s use of the co-defendants “interlocking” con- 
fessions to justify a joint hearing; the evidence was 
sufficient to support the adjudication of deliquency, 
and the trial judge carefully avoided using the state- 
ments to convict appellant. State ex rel R.B. App. 
DIY: o.o.s avd diss oni Rapes aly a vedi ER ee we RS Sak OO 107 

New Jersey, providing a more protective rule than 
the federal, does not recognize the Parker “interlocking 
confession” exception to the Bruton rule, so when the 
confession of any co-defendant involving any other 
co-defendant cannot be effectively excised the trial 
court should order separate trials; the right of a 
defendant to confront a confessing co-defendant 
under R. 3:15-2 does not depend on the number of 
confessions or defendants, and Lyons is rejected. 
State v. Haskell. Supreme Ct...................... 370 

Defendant has the right to be confronted by the 
witnesses against him, and to cross-examine those 
witnesses and have the trier of fact witness that 
confrontation, although not necessarily at the time or 
place of the confrontation; given the importance here 
of the testimony of the robbery victim, his certain 
unavailability (because of serious illness) for a court- 
room hearing, and no undue prejudice to defendant, 
there was no error in granting the State leave to take 
the witness’ videotaped deposition, with cross-exami- 
nation, and no confrontation-clause error in admitting 
it in evidence, with careful instructions to the jury. 
State v. Washington. App. Div.................... 473 


RIGHT OF REDEMPTION 


Where, as here, a second mortgagee has foreclosed 
and purchased at the sale, that mortgagee (or its 
transferee) occupies the position of an owner with 
respect to the property, subject only to the lien of the 
outstanding first mortgage; as an owner, it can there- 
fore redeem not only before the sheriff’s sale following 
the subsequent foreclosure of the first mortgage but 
also after it in accordance with the ten-day right 
established by Hardyston. Carteret Savings & Loan 
Baan y Mavis: AGN INY..., .ccccscn ceareeeccc esas 65 


RIGHT TO COUNSEL 


Prior to or at the trial of any case where a jail 
sentence may follow a conviction, the judge must 
advise a pro se defendant of such incarceration expo- 
sure before deciding (after a searching and painstak- 
ing inquiry) that there has been an effective (intelli- 
gent and competent) waiver of the right to counsel; 
since this defendant was not so advised, his conviction 
for lewdness and 30-day jail sentence cannot stand; 
remanded for retrial. State v. Abbondanzo. App. Div. 

Sees d a a ASOT RMA EE DELO DER EN ED GG COUT OE Th eeenees 314 


RIGHT TO KNOW 


The standard that shall govern the disclosure, for 
use in civil proceedings, of confidential investigative 
records relating to a licensing board’s inquiry into a 
professional’s acts is: a showing of a particularized 
need that outweighs the public interest in the confi- 
dentiality of the investigative proceedings, taking 
into account 1) the extent to which the information 
may be available from other sources, 2) the degree of 
harm that the litigant would suffer from its unavail- 
ability, and (3) the possible prejudice to the agency’s 
investigation; the records in this medical malpractice 
case requires a remand to evaluate the material 








sought. McClain v. College Hospital. Supreme Ct.... 1 

Since no law or regulation requires the county to 
keep a list of its employees’ names and home ad- 
dresses, under Nero such a list is not a public record 
and cannot be released pursuant to N.J.S.A. 47:1A-1 
et ~~ v. Burlington Cty. Bd. of Freeholders. 
App. Div 653 
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RIGHT TO PRIVACY 


The privacy rights of inmates are not to be casually 
disregarded and, although plaintiffs’ efforts to find 
out the offenses for which inmates are being held at 
the county corrections center are not without merit, 
the legislative intent implicit in N.J.S.A. 30:1B-10, the 
regulations promulgated pursuant to that statute, and 
the inmates right to privacy are an implied negation 
of the open-access provisions of N.J.S.A. 30:8-16; an 
inmate’s consent is required prior to the release of 
any information. Grass Roots Action Comm. v. Sha- 
THEO EW, LIAN. isaic.cs sores cw Wesiswln SOe slo be winless 344 


Defendants’ exercice of free speech and assembly 
are infringing on the property rights of plaintiff (a 
private facility partially funded by public money for 
personal purposes) and the privacy rights of its 
clients; using the Schmid test, reasonable “place and 
manner” restraints are imposed. Planned Parenthood 
of Monmouth Cty., Inc. v. Cannizzaro. Ch. Div. ... 741 


ROADBLOCKS 


A DWI roadblock is constitutional if it is based on 
reasonable evidence of social utility and is properly 
conducted under supervisory authority (as in Coccomo) 
but the location, time and duration of the roadblock 
that stopped defendant and provided all of the evi- 
dence of drunk driving against him was so random 
and rested so much on the discretion of the officers in 
the field that it was unconstitutional, and the evidence 


should have been suppressed. State v. Kirk. App. — 
REBAR Ore a oT ee OAD eer ee ere are 1 
RULES 
Child Support Hearing Officer Program. Proposed 
BR ShO NR 5 as woos nies wine palace 5 cleln wa nis eins or Sa eels 321 
Public Hearing On Proposed Court Rules, Proposed 
Rule Amendments ...............0.:eeeeeeeeeeeee 321 
Third Circuit Death Penalty Rules.............. 321 
Rule Amendment R.5:25-3 ............... eee eee 505 


Violent Crimes Compensation Board (Proposed 
Rule Amendment for Current Rule N.J.A.C. oo 


Proposed U.S.D.C. Admiralty Rules ............ 781 


SALE OF BUSINESS DOCTRINE 
Securities, corporations. Gould v. Ruefenacht. U.S. 


STOTT RS A A aeRO MEI rTP eee 

Securities. Landreth Timber Co. v. Landreth. U.S. 
“SYESTTS ITTY yA a ea AU aera ira ee ear 32 
SCHOOLS 

Discrimination, sex, tenure. PYO v. Stockton State 
POPS TESTA OCLC ae ey ere 3 

Immunity, Eleventh Amendment, civil rights. Miller 
v. Rutgers, The State Univ. U.S.D.C. ............. 641 
SEARCH AND SEIZURE 

Mobile home, motor vehicles, right to privacy. 
California v. Carney. U.S. Supreme Ct. ............ 25 


The New Jersey Constitution precludes the good- 
faith exception to the exclusionary rule established in 
Leon under the United States Constitution where, as 
here, the affidavit relied on for the search warrant 
failed to establish probable cause. State v. Novembri- 


POP TOSS, 0 pA RE ee en i See 48 
Evidence, obscenity, arrests. Maryland v. Macon. 
oS PONG CEs grace cece ce occ caneaneeseasGsen on 179 


Both Leon and Sheppard should be applied retroac- 
tively because they broaden the scope of permissible 
police activity and, under the “good faith” exception, 
the officers’ actions in seizing the lottery parapherna- 
lia in this case were objectively reasonable because 
the supporting affidavit clearly designated those 
items; an obvious defect in the form of the warrant 
(describing bookmaking paraphernalia instead) should 
not preclude the admission at trial of the evidence 
seized. State v. Brooks. App. Div. ................. 193 


The police officers properly continued to frisk the 
arson suspect after discovering that the bulge in his 
sleeve was a tightly rolled-up magazine; fearing that 
he might have weapons concealed in the same fashion, 
they would have been fool hardy not to have completed 
the constitutional pat-down search. State v. Wanczyk. 
FONG) Se ae a Rel et NA Pipa SS 249 


The better course here would have been to grant, 
with sanctions, for defendant’s demonstrable out-of- 
pocket cost, the State’s (first) motion for a postpone- 
ment of the suppression hearing, where defendant’s 
inconvenience in coming from Florida to attend it 
was caused by mere carelessness on the prosecutor’s 
part in not having a vital witness present, not by any 
malicious design; the extreme remedy of granting the 
motion to suppress (tantamount to dismissing the 
indictment) was too extreme and disproportionate to 
the circumstances. State v. Audette. App. Div. .... 281 








SEARCH AND SEIZURE—Cont’d 


Those who participated in, attended, or were con- 
temporaneously informed of the unlawful intercept of 
defendant’s conversations with his lawyers cannot 
participate in any degree in his prosecution, which 
includes the hearing on the motion to suppress the 
evidence of the body. State v. Sugar. Supreme pe 

The search that uncovered the body cannot be 
upheld on the grounds of consent, but on remand the 
State may attempt to show by clear and convincing 
(and untainted) evidence that under the Williams 
inevitable-discovery exception to the exclusionary 
rule, as restrictively formulated here, had the illegality 
not occurred established investigatory procedures 
would have been pursued that would have inevitably 
resulted in the discovery of the body, wholly apart 
from the unlawful acquisition of that evidence. State 
v. Sugar. Supreme Ct. ...........csccsescesccccces 321 

Evidence, controlled dangerous substances, reason- 
able suspicion. United States v. Montoya de Hernan- 
dez. U.S. Supreme Ct. ...........scccscccccccccees 340 

Once the police officers obtained a valid warrant to 
conduct a “complete and thorough search” of defend- 
ant’s car for evidence connecting him with two bur- 
glaries, the vacuuming of the floor of the car and the 
microscopic analysis of the detritus (including human 
hair that connected defendant to two murders) did 
not unreasonably invade his protectable privacy 
interests; the search was valid and the evidence 
should not be suppressed. State v. Reldan. Supreme 
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A DWI roadblock is constitutional if it is based on 
reasonable evidence of social utility and is — 
conducted under supervisory authority (as in Coccomo) 
but the location, time and duration of the roadblock 
that stopped defendant and provided all of the evi- 
dence of Each driving against him was so random 
and rested so much on the discretion of the officers in 
the field that it was unconstitutional, and the evidence 
should have been suppressed. State v. Kirk. App. pe 

N.J.S.A. 2C:30-2 makes an unlawful search and 
seizure, knowingly and purposefully made by a police 
officer for his benefit, the crime of official misconduct, 
and the indictment charging defendant with official 
misconduct for having conducted an unjustified strip 
search clearly sets forth actions that constitute an 
unlawful search and seizure undertaken for his implied 
benefit (to satisfy his prurient interests); his motion 
to dismiss is denied. State v. Stevens. Law Div. ... 524 

The police were warranted in their judgment here, 
even without the footprint evidence, that there was 
probable cause to arrest defendant for burglary and 
theft, and the trial judge erred in suppressing the 
evidence; moreover, the visual inspection of the soles 
of defendant’s shoes did not constitute a search and 
seizure subject to constitutional protection. State v. 
MARLON SAT CON 56 65. dis <.o.0ie Goa aealeie Oto ae 588 

Defendant pharmacist, having voluntarily engaged 
in a business subject to pervasive government control, 
had no expectation of privacy as would support a 
Fourth Amendment bar to the administrative inspec- 
tion that revealed inventory shortages and led to his 
plea of guilty of conspiracy to violate the laws on 
controlled dangerous substances; the denial of his 
gag to suppress is affirmed. State v. Rednor. . 

BM cviare nce eid eicie Gaieoia 8's Hin w siale Renee Nh eG gIS a 1 


SECOND MORTGAGES 


Where, as here, a second mortgagee has foreclosed 
and purchased at the sale, that mortgagee (or its 
transferee) occupies the position of an owner with 
respect to the property, subject only to the lien of the 
outstanding first mortgage; as an owner, it can there- 
fore redeem not only before the sheriff’s sale following 
the subsequent foreclosure of the first mortgage but 
also after it in accordance with the ten-day right 
established by Hardyston. Carteret Savings & Loan 
ASS'R VY: DBVIB: ADD? DIYs «56 05:5 eacs ents ieee ores 65 

The Secondary Mortgage Loan Act does not invali- 
date a bona fide loan to a corporation merely because 
the bank requires, as additional security, personal 
guarantees from and second mortgages on the resi- 
dences of the corporation’s stockholders; since the Act 
exempts loans to corporations from its provisions 
and, further, is not applicable to state and national 
banks (and the assignee has the same rights as the 
bank that made the loan) the trial judge erred in 
dismissing this foreclosure action. Selengut v. Ferrara. 
BONNER. oirce's oe kone otha ee 711 


SECURITIES 
Sale of business doctrine. Landreth Timber Co. v. 
Landreth. U.S. Supreme Ct. ..6.0600cccccecccvcces 32 
Sale of business doctrine, corporations. Gould v. 
Ruefenacht. U.S. Supreme Ct. ..................20- 32 
Hostile takeover, tender offer, manipulative acts, 
Williams Act. Schreiber v. Burlington Northern, Inc. 





Ue COND CS ios wccccatica co ticse A ee 35 

Investment Advisors Act, newsletters, First 
Amendment. Lowe v. Securities and Exchange Com- 
mission; 07:8; Sunrome Obs cock cc <ccanas weatince, 117 

In pari delicto defense. Bateman Eichler, Hill Ri- 
chards, Inc. v. Berner. U.S. Supreme Ct. .......... 119 

Misrepresentation. Angelastro v. Prudential-Bache 
oeuvities tne: BAC: 6 oss io veka wo'eenceccee ane 32 
SELF-DEFENSE 


The justification of self-defense may exonerate a 
person charged with possession of a firearm for a 
unlawful purpose where the accused reasonably per 
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SELF-DEFENSE—Cont’d 

ceived himself to be in imminent danger of bodily 
harm and the display or use of the weapon was 
immediately necessary for self-protection; one may 
not, as defendant did, arm himself after an altercation 
in anticipation ofa "possible future need to use the 
weapon in self-defense, return to the scene instead of 
calling the police, and point the weapon at his adver- 
sary. State v. Harmon. App. Div. ................- 597 


SELF-INCRIMINATION 


A police officer has a Fifth Amendment privilege to 
refuse to produce materials, subpoenaed by the mu- 
nicipal investigating committee, that he compiled 
during an investigation not authorized by his superiors 
and not turned over to them (reportedly because he 
thought that they were protecting the criminals he 
was investigating) since he would be admitting acts 
that would constitute misconduct in office if done 
with an improper purpose; assuming that the Public 
Employees Statute applies here, defendant still cannot 
be required to testify unless he is offered use immunity 
by the Attorney General or the county prosecutor. 
Municipal Investigating Comm. of Bayonne v. Servel- 
lo. Law Div. 15 

The U.S. Supreme Court’s holding in Berkemer that 
one subjected to custodial interrogation is entitled to 
Miranda warnings, regardless of the nature or severity 
of the offense, is not to be applied retroactively to 
non-indictable motor vehicle violations; only those 
whose rights were violated after Berkemer was handed 
down on July 2, 1984 can have the benefit of the new 
rule, so defendant’s conviction for drunk driving is 
affirmed. State v. Adams. App. Div. ............... 46 

Although in New Jersey a target of a grand jury 
proceeding must be warned of his status so that he 
recognizes the danger of incriminating himself, the 
target doctrine should not be extended to mere inves- 
tigatory questioning, and the statement of defendant 
(who went to the police station voluntarily, was fully 
advised of his Miranda rights, and certainly knew 
that he was at least a suspect) should not be sup- 
pressed because he was not warned that he was the 
target of the investigation. State v. Hollander. 
WENN isa Scetha a aca caats RiaisVaaie ds fo laces slolet yas ais a 344 

Where, as here, a defendant makes post-arrest 
statements that may arguably be inconsistent with 
his exculpatory trial testimony, Deatore and Lyle are 
not read here as requiring that the prosecutor not 
rhetorically seek to elicit an explanation for the prior 
inconsistent statement, Anderson v. Charles’ formal- 
istic understanding of “silence” is not adopted in - 
case. State v. Marks. App. Div. ................... 426 


SENTENCING 


At the time of defendant’s sentencing in 1978 for 
crimes he had committed while on parole, it was the 
law that absent a specific determination by the sen- 
tencing judge the terms of each sentence would be 
consecutive (to the extent that dictum in State uv. 
De-Mott is to the contrary, it is overruled); because 
defendant’s parole-violation sentance was presump- 
tively consecutive ( as it would be now under the 1984 
amendments to N.J.S.A. 2C:44-5c) the original parole- 
eligibility date was incorrect and the Board could 
correct that error at any time without notice or a 
hearing. N.J. State Parole Bd. v. Gray. App. Div.... 13 


Probation, due process. Black, Director, Missouri 
Department of Corrections and Human Resources v. 


[OAS OSS SA Gg 33 
Capital punishment, closing statements, juries. 
Caldwell v. Mississippi. U.S. Supreme Ct.......... 118 


Immigration, youthful offender, false statements. 
United States v. Abushaar. 3d Cir. ............... 163 
Capital punishment. Baldwin v. Alabama. “ = 
“TTT NTT SRL a pr SE 
The presumption against imprisonment for a Phi 
offender is applicable here, where defendant’s prior 
conviction is on direct appeal, but that conviction can 
be considered in evaluating whether the presumption 
has been overcome; any reversal of the prior judgment 
can be censidered on appeal from the sentence. State 
NE EEE no. a's ba abd ek pai a aes 279 
The mandatory suspension of defendant’s driver’s 
license for having purchased alcoholic beverages 
while under age is reduced here from one year to six 
months, pursuant to the amendment to N.J.S.A. 
33:1 > effective April 9, 1985. State v. Edmondson. 
Ap ag NURS pa iceate ite MCSA ORR OT TES Cendant rete 306 
e threshold for imposing a period of parole in- 
eligibility (which is an exception, not the rule, unless 
mandated by statute), where the court must be “clearly 
convinced” that the aggravating factors “substantially 
outweigh” the mitigating, is higher than for imposing 
a term of imprisonment onger than the presumptive, 
where the‘court must only be satisfied that the ag- 
gravating factors preponderate over the mitigating 
(aitho sentencing court need not sentence for 
jonger than the umptive term to impose a period 
of pave’ imeligibility); here, where the sentencing 
judge did net say = mitigating circumstances he 
cone , and one cannot tell whether he made the 
error of treating as aggravating circemstances the 
very factors that led the Legislature to make defend- 
ant’s sexual offences against two young girls second- 
degree crimes, the presumptive seven-year sentence 
with three and a half year’s parole ineligibility is 
vacated and the matter is remanded for reconsidera- 
tion. State v. Martelli. App. Div 310 
The sentencing judge’s reliance on the death of the 
passenger in sentencing defendant to 300 days in jail 
for the fourth-degree crime of death by auto was 





improper; death is an element of the offense and not 
an aggravating factor justifying overcoming the 
presumption of non-incarceration. State v. Pavin. 
FR ADIN ix cir e AN GTETA oe ORE ARE OEe COS EER 473 


Under the Appellate Division’s excessive-sentence 
oral-argument program, the judges review the submit- 
ted documents of all appeals where the sole issue is 
an excessive-sentence data, hear oral argument with 
respect to each appellant, confer and enter an order; 
each case is fully and fairly heard, considered and 
decided, there is no requirement in law or rule that an 
appellate court accompany its decision with a written 
opinion, and the fact that these cases are disposed of 
without briefs is not arbitrary in fact or in my 
State v. Bianco. App. Div. ...................-000 

The obligation to make restitution of $150, 600 
imposed here (in addition to one weekend in jail, 
$15,000 in fines and 1,000 hours of community service) 
was beyond defendant’s reasonable anticipation when 
he agreed to plead guilty to bribery and conspiracy to 
commit theft by deception, and the matter is remanded 
for the sentencing court to determine whether it will 
accept the plea agreement without the restitution 
obligation. State v. Saperstein. App. Div. ......... 609 

Although defendant was properly convicted twice 
for persisting in disrupting court proceedings, and the 
fine of $250 for the first contempt conviction was 
totally appropriate, it cannot be concluded from this 
record that 15 days in jail without any time off for 
good behavior was necessary for the second, particu- 
larly since the judge refused to permit the sentence to 
be served on weekends or nights without any findings 
as to aggravating and mitigating factors, prior record, 
or the financial needs of defendant and his family: 
remanded for and inquiry into those matters. State v. 
VIBES mI MEI oct sigs clos ois o's Panies Sols eoeauar 621 

In fashioning consecutive or concurrent sentences 
under the Code, sentencing courts should be guided 
by the paramount goals that the punishment fit the 
crime, not the criminal, and that there be a predictable 
degree of uniformity in sentencing; specific standards 
to achieve those goals are outlined. State v. Yarbough. 
SST BEIAG Os ea toiai's.5 5b cinos © hatte 6 a's Bas a's coelde'ewieneras 689 

A sentencing court could, within the guidelines 
established here, conclude that each of sexual assaults 
on the 11-year-old girl and each of the hindering-ap- 
prehension offenses posed a distinct and different 
danger to the victim for which separate punishment 
would be warranted; those consecutive punishments 
would ordinarily not exceed in aggregate duration the 
longest term for the two most serious offenses. State 
v. Yarbough. Supreme Ct. ................000ee eee 689 

Here, where defendant’s criminal conduct has been 
basically attributed to excessive drinking, his recent 
progress in Alcoholics Anonymous and commitment 
to rehabilitation should be encouraged by staying the 
custodial aspect of his probationary sentence for six 
months; he can move for a reduction at any time and, 
if exemplary conduct and extraordinary progress 
warrant, the custodial aspect can be reduced in whole 
or in part. State v. Postal. Law Div... ......s00¢0s 804 

Where sentence is imposed pursuant to N.J.S.A. 
2C:44-1f(2) and R. 3:21-4(g) the court, when advising 
the defendant of his right to appeal, should also 
advise him of his choice under R. 2:9-3(d) to 1) release 
pending the State’s appeal of his sentence or 2) 
execution of the sentence with a waiver of a double 
jeopardy claim; here, where no one so advised de- 
fendant and he has served the custodial party of his 
probationary sentence for second-degree sexual assault 
on a nine-year-old girl, the State may not, after an 
appeal, seek resentencing. State v. Williams. App. 
| 2 USAR APPS a AS SE SA Aa aR A 830 


SERVICE BY MAIL 


The service of process by mail in the Special Civil 
Part ordered by the New Jersey Supreme Court is 
procedural and thus within its rulemaking authority 
to supercede N.J.S.A. 2A:18-5; no constitutional im- 
pediment to service by mail exists, provided there is 
some reasonable expectation that the notice will be 
received by the party at the address. N.J. District Ct. 


Ass’n v. N.J. Supreme Ct. Law Div................ 653 
Service By Mail In The Special Civil Part. by Ber- 
WOVE TM PH UMMMAWERL . oo 5ccc cs ccacccceeecssver'es 661 
SERVICE OF PROCESS 
Federal jurisdiction, minimum contacts. Daetwyler 
COR ee OUR NE go ce co ceccietcacnscaes 163 
SEVERABILITY 


Obscenity, prurient interest, overbreadth. Brockett 
v. Spokane Arcades, inc. U.S. Supreme a Soe 239 


SEX OFFENDERS 


Defendant, sentenced in 1966 to an indeterminate 
term under the old Sex Offender Act and subsequently 
transferred to the general prison population because 
of his refusal to participate in therapy, sheuld not 
continue to be classified as a sex offender for treat- 
ment and parole purposes but should be treated like 
similar unresponsive sex offenders sentenced under 
the Code; he should be give a fixed term and his 
parole eligibility should be governed as if he had 
originally been sentenced to a regular prison facility 
(Smith disagreed with). Gerald v. Comm’r, Dept. of 
CACORE ROG PAYS oon ccs coat ccnenderasieneic et 312 


SHERMAN ACT 

Antitrust, group boycott, wholesale cooperative. 
Northwest Wholesale Stationers, Inc. v. Paeific Sta- 
tionery & Printing Co. U.S. Supreme C hos ck ees 119 





SHOPLIFTING 


Because of the seriousness of the shoplifting on 
lem, “concealed unpurchased merchandise” in N.J.S.A 
2C:20- 11(e) may be construed as applying to items in 
wy view but worn or carried as though they had 

een purchased. Henry v. Shopper’s World. App. ~~ 


SIDEWALKS 


It is the nature of the ownership that matters, not 
the use to which the property is put, and the two-fam- 
ily house operated by defendant as a business venture, 
where both apartments are occupied by teriants, is a 
commercial property within the meaning of Stewart 
and Mirza; the verdict awarding damages to plaintiff 
for injuries suffered when she fel! on the icy public 
sidewalk in front of defendant’s property is affirmed. 
Hambright v. Yglesias. App. Div 73 

New Jersey has not yet imposed an affirmative 
duty on charitable and religious institutions to affir- 
matively maintain public sidewalks abutting their 

roperties or risk money damages for injuries caused 
= unrepaired defects. Lombardi v. First United 
Methodist Church. App. Div. ............-..5-.065 249 


SIXTH AMENDMENT 
Prisons, public defenders. Jaffee v. Vasquez. 
S.D.C 3 


eee emer errr eee sere esesesseeessseseseeseeeeee 


Confessions, right to confrontations, cross exami- 
nation. Tennessee v. Street. U.S. Supreme Ct. ...... 34 


SKIING 

Antitrust, joint venture. Aspen Skiing Co. v. Aspen 
Highlands Skiing Corp. U.S. Supreme Ct.......... 181 
SOCIAL SECURITY 

Attorneys’ fees, disability benefits. 


Wheeler v. 
je hcl Fs aig OS 0 gen dee ee RE AMOR Sth ic 80 

Attorneys’ fees, law clerks, Equal Access to Justice 
Act. Velazques v. Heckler. U.S.D 


Disability benefits, termination. Paskel v. mae" 


Disability benefits, vocational factors. Baeder v. 
Heckler. 3d Cir 358 
The Vocational Expert At Social Security Disability 
Hearings: An Overview, by Frank A. Cristaudo. .. 441 
Wilson v. Heckler; U. | age a ax memntaaig 815 


SOLICITATION 


Combined federal campaign, First Amendment, 
federal employees, nonprofit organizations. Cornelius, 
Acting Director, Office of Personnel Management v. 
NAACP Legal Defense and Educational Fund, Inc. 
MSs AUER MES | 5 icic-o. 6 vier sie's ares sa sino cue etiore ae 341 


SOLID WASTE MANAGEMENT 


Licensing, disclosure statement, First Amendment. 
Trade Waste Management Assoc., Inc. v. Hughey. 
Nes ai oc aha aac esatinla S Mtoyestiarsietbie vceieud eves ake eee 3 


Amendments to the plan adopted pursuant to the 
Solid Waste Management Act by a county governed 
by the Optional Charter Law, Executive Plan, are to 
be made by ordinance, not by resolution. Squires v. 
Atlantic Cty. Freeholders. Law Div. ............... 13 

Ample evidence supported defendants’ convictions 
for being involved in a conspiracy to eradicate com- 
petition in the garbage collection industry; there is no 
inconsistency in requiring a solid-waste collector to 
satisfy the regulatory standards established by the 
BPU and also to comply with the New Jersey Anti- 
trust Act because the Act’s public utility exemption 
applies only where (as is not the case here) the BPU 
has authorized the anti-competitive conduct that 
otherwise falls afoul of the Act. State v. Scioscia. 
App. Div 


SOVEREIGN IMMUNITY 

Handicapped, Rehabilitation Act, discrimination, 
Eleventh Amendment, waivers, civil rights. Atascadero 
State Hospital v. Scanlon. U.S. Supreme Ct. ...... 277 


SPECIAL DANGEROUS OFFENDER ACT 


Conviction, verdicts. United States v. Adams. 
OG Ny ae RN ALAN Re RO Uni hr is 26 543 


SPECIAL POLICE 


Unless appointed by the governing body of Newark, 
a special municipal police officer may not carry a 
handgun off duty without a permit; the specials 
sapere’ by Elmweed Park were properly found here 
“off duty” while performing police-related work 

for private employers. N.J. State og Beem Police Ass’n., 
Inc. v. Attorney General. App. Div. ............... 262 


SPORTS 


In the absence of an instruction to his players to 
commit wrongful acts, or his instructing them in 
moves or procedures that would increase the risk of 
harm to opposing players, a high school coach is not 
responsible to a player on an opposing team who is 
injured in a game; complaint dismissed. Nydegger v. 
Don Bosco Prep. H.S. Law Div 235 
STATE CONSTITUTIONAL LAW 

The possibility that the petit jury will comprise a 
representative cross-section of the community may 
not be systematically reduced or eliminated on the 
basis of a perceived group bias and, since defendant 
has sustained his burden of demonstrating that the 
State used its peremptory challenges here to excuse 
all black prospective jurors solely because of group 
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STATE CONSTITUTIONAL LAW—Cont’d 
association (rather than because of individual bias 
relating to the case) in violation of the New Jersey 
Constitution, his conviction is reversed and a new 
trial is ordered; this new rule is to be given prospective 
application only. State v. Gilmore. App. Div........ 25 
The challenged interpretive statement is highly 
misleading and must be rewritten; although it appears 
to indicate that the proposed constitutional amend- 
ment, permitting the Legislature to invalidate admin- 
istrative rules, involves only a routine housekeeping 
matter, somehow furthering a power the Legislature 
already has, its real purpose is to limit the 
separation-of-powers and presentment clauses of the 
state constitution, fundamental clauses of great importance, 
and the Legislature must take reasonable steps to 
ensure that the voters recognize what they are being 
asked to do. Kimmelman v. Burgio. App. Div. ..... 824 


STATE TREASURER 

N.J.S.A. 52:34-8 is intended (in narrowly defined 
cases) to substitute the approval of the State Treasurer 
for statutory bidding procedures, and his judgment 
with respect to the State’s exercise of the option to 

urchase a building had been drawn on here and he 
had concurred in the decision; to hold that the exercise 
of the option was invalid because the Treasurer’s 
written aproval had not been obtained first would 
exalt form over substance. Robert and Richard Assoc. 
v. Div. of Purchase and Property. App. Div........ 608 


STATUTE OF FRAUDS 

Plaintiff’s daily activities as a companion and 
housekeeper cannot easily be assigned a monetary 
value and are of just the sort of exceptional character 
to mandate specific performance of defendant’s prom- 
ise to convey the house they had lived in to her; the 
Statute of Frauds may not be used here as a bar to 
the relief to which plaintiff is entitled as a result of 
having fully performed her bargain with defendant. 
Crowe v. De Gioia. App. Div. .................205- 597 


STATUTORY RAPE 

Because the elements of second-degree statutory 
rape, relating to the ages of the victim and the actor, 
are different from the elements of first-degree aggra- 
vated sexual assault, it is not a lesser included offense 
and cannot be submitted to the jury without the 
consent of defendants here, where it was not charged 
in the indictment, the defense is consent, and there 
was no notice of a charge of sexual assault on a 


15-year-old girl. State v. Burden. Law Div. ........ 513 
STOLEN GOODS 

Records, copyright, Dowling v. United States. U.S. 
SA RENMTNNNEO ES oe er ocala ciaietalaiara Giaai a's 4 066 hp 0s Des NON 276 
STRICT LIABILITY 


The disposal of a product (such as, in this case, a 
punch press that injured plaintiff 29 years later in the’ 
course of his employment) by a consumer after 23 
years of use does not constitute being in the “business 
of selling’; rather, the seller of the second-hand 
product was merely an “occasional seller” of discarded 
equipment and has no responsibility under the doc- 
trine of strict liability for the absence of a safety 
device it had designed solely for its own use (the 
manufacturer does not supply guards because they 
will vary according to the use of the press). Santiago 
v. E.W. Bliss Div., Gulf & Western Mfr. Co. App. =. 

The reconditioners being sued here because plaintiff 
suffered head injuries in a football game are not mere 
servicers of athletic equipment; their expertise in its 
condition and safety was relied on by the board of 
education, and they may be held liable in strict 
liability for a failure to warn that the helmet was not 
safe. Gentile v. MacGregor Mfr. Co. Law Div. ..... 307 

Unlike in the Bexiga line of cases where the injured 
factory workers had been assigned to operate specific 
powered machines, plaintiff had a “meaningful choice” 
not to climb the scaffold from which he fell; since he 
was aware of the risk and could have used a separate 
access ladder to climb to the platform where he was 
repairing pipe or used the portion of the scaffold 
constructed as a ladder, rather than the portion 
clearly not designed for that purpose, the question of 
his comparative negligence should be submitted to 
the jury in his strict liability suit against the manu- 
facturer of the scaffolding. Colella v. Safway Steel 
PrnrnCte 1 OUTAY.. ... one cise sas caeeees00daes ce 425 

Here, as in Johnson v. Salem Corp., the alleged 
neglignece of the employer (in failing to protect 
plaintiff from the injuries caused by the caustic soda) 
could not exculpate the manufacturer from its duty to 
warn, and there was no error in not allowing defend- 
ant’s proofs on that subject. Butler v. PPG Ind., Inc. 
7 A ORE ARORA AN AA Ar GP AEI Sn MANRIANT AA 427 

Since it was the injured worker who decided to use 
caustic soda to loosen an obstruction in a trailer tank 
here, he is not exculpated from the consequences of 
voluntarily and unreasonably exposing himself to a 
known risk, and the jury could properly have found 
him 20% negligent. Butler v. PPG Ind., Inc. App. ye 
4 


A public exhibition of wild animals creates such an 
extraordinarily high risk of harm that all those 
associated with participating in and facilitating it 
(not just the beasts’ owners) should share the responsibility; 
the summary judgment holding all defendants strictly 
liable to plaintiffs for the emotional harm they suffered 





when a child entrusted to their care was mauled to 
death by a leopard is affirmed. Eyrich v. Earl. App. 
BGs ialgte: & Neve eure nasa oioasese <ieieeron emcee eno tare eA 
Unlike in Brown, no one testifed at the trial here 
that the alteration of the wand attachment provided 
in the self-service car wash was foreseeable; as manu- 
factured and distributed, the wand attached to a hose 
was inoperable without a rubber-cup safety device 
over the metal tip and, because it became operable 
without it only as a result of the car-wash manager’s 
resourcefulness, the manufacturer and distributor 
should only be liable (if at all) of the lesser injury to 
his eye that plaintiff would have suffered if the 
rubber cup had been in place while the manager and 
owner of the car wash remain liable for the penetrated 
cornea. Hull v. Getty Refining & Marketing Co. —. 
1 OT PE ee E 
The liability of the generator should be absolute 
from the moment the abnormally dangerous waste is 
created until it wreaks its damage, but a hauler’s 
liability should be absolute only for the period it 
possessed and controlled it; however, haulers who 
select or use landfills they know or have reason to 
know to be hazardous can be held accountable in 
negligence. Kenney v. Scientific, Inc. Law Div..... 753 
A company that creates abnormally dangerous 
waste should not be relieved of accountability for its 
depredations merely because it is entrusted to the 
care of another, even an independent contractor; 
N.J.S.A. 13:1E-62 does not interfere with the devel- 
opment of common-law protection of the rights of the 
public against generators of abnormally dangerous 
wastes. Kenney v. Scientific, Inc. Law Div. ....... 753 
N.J.S.A. 13:1E-62, which provides that every owner 
or operator of a major hazardous-waste facility shall 
be strictly liable for all damages resulting from its 
operation, does not encompass public entities, against 
which 59:9-2b firmly precludes judgments for strict 
liability. Kenney v. Scientific, Inc. Law Div. ...... 753 


STRIKES 


Labor Law, resignations. Pattern Makers’ League 
of North America, AFL-CIO v. National Labor Rela- 
tions Board. U.S. Supreme Ct. ..................5. 276 


SUBCONTRACTORS 


Construction payment bond, standing to sue, 
sureties. Nicholson Construction Co. v. The Standard 


PEIPO 1B. CO. OO ON: a 5.0 5 5 5 66 vce c's cne'e ae sin occee sects 103 
SUBPOENA DUCES TECUM 

Contempt, corporations, In re Grand Jury Matter 
James Gilbert Brown. 3d Cir.....................- 358 
SUMMONSES 

Evidence, federal criminal procedure. Gluck v. 
Winited Biatea, BO CAN 96.6 5:650.o-0ss ve scwiewsas couees.e’s 543 

Evidence, taxes. Graham v. Comm’n of Internal 
PEGUGRINO CNS, Sales wale arte shisigs cnmed cisccese ee esis 543 
SUNDAY CLOSING LAWS 


The Code of Criminal Justice, by saving Chapter 
119 (the county option) from repeal but repealing the 
balance of the Sunday closing sections, including any 
municipal option to expand on that policy, has 
preempted concurrent municipal regulation in this 
field and those ordinances prohibiting substantially 
all worldly pursuits on Sundays were correctly invalidated 
by the trial court. Mack Paramus Co. v. Paramus. 
PACTS SRR i A aie Pa nT 366 

The 1984 amendmant to the Sunday Closing Law, 
which gives the state’s largest cities the right to hold 
their own separate referendums, does not require 
strict or even intermediate scrutiny and is rationally 
related to a legitimate government interest. Abramowitz 
VW ATOM ON OILY, . 5 vs cies'ae's-0ies siaceeetcae'e 642 


SUPREMACY 


Trucking, Surface Transportation Assistance Act, 
national network, grandfathering. National Freight, 
EGG PPE MRCRE fcc cstene sees sale 6h adele wena 103 


SURETIES 


Construction payment bond, subcontractors, stand- 
ing to sue. Nicholson Construction Co. v. The Stand- 
Ge Pave WS: COS OM: oss cc cdecs cc ccesecscetac 103 


er ace TRANSPORTATION ASSISTANCE 


Trucking, national network, grandfathering, su- 
premacy. National Freight, Inc. v. Larson. 3d 
i 103 


SURVEYS 


The reasonable expectation of the insureds is that 
the purpose of requiring a survey is not only to locate 
its outbound lines but also to insure its accuracy in! 
the location of conditions shown within its boundaries; 
if any defects are shown on the survey, they are excepted 
by the exclusion clause, not the survey itself, and the 
trial court correctly found that the title insurance 
policy issued to plaintiffs insured against loss (here, 
the refusal of the buyers to close upon discovering 
that the utility easement was six feet, not 50 feet, 
from the house) by virtue of any errors in the survey 
attached to the policy. Enright v. Lubow. App. Div. 

siplateh’s a B'Ave ots Wales e's So als oobLe'a Gos le erate aaa are rane aie 441 











SWIMMING POOLS 
Where, as here, a not-for-profit condominium asso- 
ciation operates a pool owned in common by the 
l’s sole users and their invited guests, it does nto 
fall within the purview of the Swimming Pool Code of 
New Jersey, and an acquittal would have to be en- 
tered. State v. Woodlands Condominium Ass’n. 
10172) 8 aan al oie ee dE ar or hE 313 


SWORN TESTIMONY 

The requirement of having witnesses sworn in 
formal adversarial proceedings is predicated on some 
statute or rule; unless required by statute, it is not 
necessary to have the witnesses in administrative 
proceedings sworn before testifying, and a five-day 
suspension imposed on a civil service corrections 
officer after a hearing where the witnesses were not 
sworn certainly passes constitutional muster. In re 
Stiwmean: AVPIADIV. 66065 cess cvs sees sta ce oesec 112 


TAXES 


Municipalities, ordinances, rebates, landlord and 
eo Gateway Apartments, Inc. v. Tp. of panes 


Leasing Act. Kerr-McGee Corp. v. Navajo Tribe of 


Indians. U.S. Supreme Ct...................00 0000s 28 
Discrimination, equal protection, motor vehicles. 
Williams v. Vermont. U.S. Supreme Ct. ............ 37 


Indians, Indian Mineral Leasing Act. Montana v. 
Blackfeet Tribe of Indians. U.S. Supreme Ct........ 37 
Commodity Tax Straddles: IRS Suffers A Severe 
Blow, by Charles E. Falk. ....................0005- 41 
Tax Court Opinions Approved for Publication .. 128 
Estates, non-profit organization, cemeteries. Mellon 
Bank, N.A. v. United States. 3d Cir. .............. 163 
Under the tax-sharing plan for the municipalities of 
the Hackensack Meadowlands District, it is not arbi- 
trary to limit adjustments for assessment modifica- 
tions to those made by the county board of taxation. 
North Bergen Tp. v. The Hackensack Meadowlands 
Development Comm’n. App. Div. ................. 182 
The constitutional challenge to the validity of its 
franchise tax assessment by this New York corpora- 
tion, which is run by one man and has a direct 
monetary flow from its manufacturing, sales, invest- 
ment and real estate segments to each other, is reject- 
ed; if ever there was a “unitary business” this appears 
to be one, and the assessment under the Corporation 
Business Tax Act reflects the value of the franchise 
fairly apportioned to New Jersey. Silent Hoist & 
Crane Co., Inc. v. Dir., Div. of Taxation. Supreme 4 
scginlapacniod daieipie's Saas S's ie iets eels wise ae SSR 1 
This seller of financial services, by entering the 
taxing state to dun its customers, using affiliated 
in-state offices for receiving payments, using New 
Jersey credit service agencies, and invoking New 
Jersey’s process to enforce its contracts, has estab- 
lished sufficient minimum contacts between it and 
the state to justify the modest apportioned tax imposed 
here under the Corporation Income Tax Act. Avco 
Financial Services Consumer Discount Co. One, Inc. 
v. Dir., Div. of Taxation. Supreme Ct. ............. 201 
The issue of the rate of interest to be charged when 
assessments are paid in installments was not before 
the Appellate Division in Mira and its pronouncement 
on that point was dictum and is not binding here; 
interest of 18% on assessments over $1,500 (which is 
the rate for delinquent assessments) may not be 
charged on timely installment payments where, as 
here, the governing body of the municipality has 
provided for such payments pursuant to N.J.S.A. 40: 
56-35, under which “legal interest” (here, 9%) is to be 
charged. Serkin v. Ocean Tp. App. Div. ........... 214 
1984 Tax Reform Act. by Bruce E. Goldman, David 
L. Kay and Edwin Fradkin....................06. 225 
Property tax, exemptions, residency, equal protection. 
toad v. Bernalillo County Assessor. U.S. Supreme 
Bet eieipiave wasinis gulsie-al otis oe alos mat Eo eee 240 
Banks, garnishment. United States v. National 
Bank of Commerce. U.S. Supreme Ct.............. 275 
Tax Court Opinions Approved For Publication 
I TR ASA: 326 
FICA, Exemption. Temple University v. United 
States. 3rd Cir 358 
To challenge their own original estimates as too 
low, taxing districts must take their appeals by the 
August 15 deadline prescribed by N.J.S.A. 54:3-21; the 
municipality should not be influenced simply by the 
pendency of a taxpayer’s appeal as a reason for filing 
its own appeal absent good cause for believing that 
the assessment does not reflect true value. FMC 
Stores Co. v. Morris Plains. Supreme Ct........... 369 
In the absence of a timely appeal or timely cross- 
appeal by the municipality affirmatively seeking an 
increase in the original assessment, the Tax Court 
may not increase an original assessment on an appeal 
by the taxpayer; however, if the quantum of the 
assessment is far removed from true value and the 
original assessment methodology is patently arbitrary 
or capricious, the Tax Court may determine true 
value in light of evidence properly adduced on appeal. 
F.M.C. Stores Co. v. Morris Plains Supreme Ct. ... 369 
Although the municipality’s method of assessing 
the value of this taxpayer’s real property was incorrect, 
it was not arbitrary or capricious and the quantum of 
the assessment appears to be a reasonable approxi- 
mation of true value; consequently, the Tax Court 
properly applied the presumption of validity that 
attaches to an original assessment and correctly 
concluded that it had not been overcome. The Panta- 
sote Co. v. Passaic. Supreme Ct. .................. 370 
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In demonstrating the true value of rental eae, 
a recogntion of the market potential for conversion 
requires not only evidence of a market for condomini- 
um development but also evidence of quantified value; 
here, where the taxpayer insists that it is nonexistent 
and defendant is unable to show its worth, the Tax 
Court’s judgment that “conversion potential” be 
factored into true value, as a condition to relief from 
the county board of taxation’s determination, is 
vacated and the matter is remanded for a redetermi- 
nation of true value without regard to any potential 
for condominium conversion. Americana Assoc. v. 
MOPGHGGG, PROD IIs c.d...cice cic 3 sale vise as eaves se se 460 


Any scheme of excise taxation for highway use 
falling exclusively on interstate bus travel, and ex- 
empting intrastate bus travel, unconstitutionally 
burdens interstate commerce. Continental Trailways, 
Inc. v. Director, Div. of Motor Vehicles. App. Div. 

NSE ee ca Serer eran comme GICS cis och h Sele ul dea's 8s 8 462 

Tax Court Opinions Approved for Publication .. 478 

Summonses, evidence. Graham v. Comm’n of In- 


ternal Revenue. 3d Cir. ..............00ce cece cece 543 
TEFRA, damages, dismissal. Sauers v. Comm’r of 
Internal Revenue. 3d Cir................ceeceeeeee 543 


City of Englewood v. Socialist People’s Libyan 
Arab Jamahiriya. 3d Cir 786 


TENURE 


Discrimination, sex, schools. PYO v. Stockton State 
College. U.S.D.C. 3 


THERMOGRAPHY 


Unlike in Procide, plaintiff failed to lay the requisite 
foundation as to the reliability of thermography in 
general, and the thermograms performed here in 
particular, for the test results to have been admitted 
in evidence, and the damage award is remanded for 
retrial. Ferlise v. Eiler. App. Div. ................. 589 


TITLE INSURANCE 


The reasonable expectation of the insureds is that 
the purpose of requiring a survey is not only to locate 
its outbound lines but also to insure its accuracy in 
the location of conditions shown within its boundaries; 
if any defects are shown on the survey, they are excepted 
by the exclusion clause, not the survey itself, and the 
trial court correctly found that the title insurance 
policy issued to plaintiffs insured against loss (here, 
the refusal of the buyers to close upon discovering 
that the utility easement was six feet, not 50 feet, 
from the house) by virtue of any errors in the survey 
attached to the policy. Enright v. Lubow. App. Div. 

RN A eas Ot Aone Nay cisistetaletarsier a i aienir ease heer 441 


TORT CLAIMS ACT 
Even if a plaintiff had pleaded a cause of action 
under N.J.S.A. 59:2-2a (and had complied with the 
notice requirements of the Tort Claims Act) N.J.S.A. 
59:2-3a, which grants immunity from governmental 
liability for exercises of judgment or discretion (such 
as the evaluation of a course of education for plaintiff), 
would have been a bar to his suit against the board 
of education for “educational malpractice.” Myers v. 
Medford Lakes Bd. of Ed. App. Div. ............... 31 
After plaintiff's accident, but before the complaint 
was filed and judgment was entered, defendant’s 
stock was purchased by a public entity to exercise 
governmental functions, and it should not be made to 
pay the ed gs gg interest from which it is now 
exempt under N.J.S.A. 59:9-2(a). Dorn v. Transport of 
DPN canes eos od Mie Wala ea bial a wiaolaicls eau ies 46 
Transport of New Jersey, because it is now a public 
corporation, is no longer required to provide UM 
coverage; under the Tort Claims Act an uninsured 
motorist is ‘‘another person,” for whom the public 
entity may not be held liable. Transport of N.J. v. 
AiO a oases cca ad ag eC i8 9.08 Bo aida’ a Slale woe 112 
The trial court had the authority to grant plaintiff's 
motion, filed within one year of the accident pursuant 
to N.J.S.A. 59:8-9, for permission to file a late notice 
of claim even though the year had elapsed when the 
motion was returnable and the order granted; to 
require courts as well as plaintiffs to act within the 
one-year period would permit each case to turn on the 
vagaries of the motion calendar, jucicial work sched- 
ules and the like. Murray v. Barnegat Lighthouse. 
MTN oe acaisk ccie's ooo ma acaie oes geek SoA 182 
The private security agency under contract with the 
Sports Authority is within the immunity provided by 
N.J.S.A. 59:5-4, and neither it not the Authority may 
be held liable to plaintiffs for failure to provide 
adequate crowd control and police security at a public 
sporting event; summary judgment is affirmed. Van- 
chieri v. N.J. Sports Auth. App. Div............... 214 
Travelers was correctly decided and is precedent 
here, where the third-party claim against the township 
was settled; there is no substantive difference allowing 
a credit to a public entity for a worker’s compensation 
award against a judgment for the full value of a 
liabilty claim and a settlement that contemplates that 
the public entity pay less than the full value of the 
claim, with the balance allocated to the compensation 
award. Kramer v. Sony Corp. of America. App. Div. 
OR es Teel P ras iad fais Me Girce On aN oat ON 280 








Accurately communicating a properly established 
speed limit cannot be a tort, and setting that speed 
limit in the first instance is a discretionary function; 
the onus of reducing speed when approaching a 
curve, such as the one where plaintiffs’ decedents 
were killed in a car accident, in on the driver, and the 
State cannot be subjected to liability under the Tort 
Claims Act for posting a 50 mph sign within 200 feet 
of the vertical sag curve so long as that sign did not 
misinform the public with respect to the lawful speed 
limit (however, plaintiff’s claim that the State has 
demonstrated an almost callous disregard for the 
safety of those who drive through that area is ac- 
knowledged here, and the hope is expressed that this 
case will serve as an impetus for corrective action). 
Kolitch v. Lindedahl. Supreme Ct. ................ 

Although damages for plaintiffs’ concern that ex- 
posure to toxic wastes might precipitate serious illness 
might be recoverable from a non-governmental entity 
as consequential to a nuisance, the bar of N.J.S.A. 
59: 9-2(d) against damages from a public entity for 

“pain and suffering resulting from any injury” clearly 
precludes such recovery here, where the township was 
found to have negligently operated its landfill so that 
plaintiff's well water was contaminated; however, the 
interruption of plaintiff's water supply for 20 months 
is compensable. Ayers v. Jackson Tp. App. Div. ... 413 

Without some quantifying guidance, it is impossible 
to say that defendant has so significantly increased 
the reasonable probability that any of the plaintiffs 
will develop cancer so as to justify imposing on it the 
financial burden of lifetime medical surveillance of 
339 plaintiffs for early clinical signs, and that part of 
a judgment is vacated. Ayers v. Jackson Tp. >. 

BV steer 05 stale tana Ot AR ay ace as Sead <,cracal STS RI er 413 

Although this action for rescission is based on 
contract, it is against a municipality and N.J.S.A. 
59:13-5, which applies only to claims against the 
State cf New Jersey and its various offices and de- 
partments, is not applicable and plaintiff was not 
required to file a notice of claim. Simons v. Oldmans 
ENCE aise Sonat seen eee Ae ites eee 698 

A company that creates abnormally dangerous 
waste should not be relieved of accountability for its 
depredations merely because it is entrusted to the 
care of another, even an independent contractor; 
N.J.S.A. 13:1E-62 does not interfere with the devel: 
opment of common-law protection of the rights of the 
public against generators of abnormally dangerous 
wastes. Kenney v. Scientific, Inc. Law Div. ....... (BS) 

The liability of the generator should be absolute 
from the moment the abnormally dangerous waste is 
created until it wreaks its damage, but a hauler’s 
liability should be absolute only for the period it 
possessed and controlled it; however, haulers who 
select or use landfills they know or have reason to 
know to be hazardous can be held accountable in 
negligence. Kenney v. Scientific, Inc. Law Div..... 753 

N.J.S.A. 13:1E-62, which provides that every owner 
or operator of a major hazardous-waste facility shall 
be strictly liable for all damages resulting from its 
operation, does not encompass public entities, against 
which 59:9-2b firmly precludes judgments for strict 
liability. Kenney v. Scientific, Law Div............ 753 


TOYS 


_ Unfair competition, Lanham Act, injuctions. Amer- 
ican Greetings Corp. v. Dan-Dee Imports, Inc. 
RPO centre aieckty aloencarelo ale pire atplaia calor aie opiate 641 


TRADE NAMES 


Trade names that are descriptive, including geo- 
graphically descriptive, of the nature or source of a 
product or service do not receive as much protection 
as purely arbitrary names, and the limited confusion 
(but not loss of business) that has occured here is an 
inherent risk of choosing to do business under a 
commonplace name such as that of one’s municipality; 
plaintiff does not have an interest in its name that 
would preclude defendants from using trade names 
containing the word “Edison” or “electrical,” and its 
complaint for trade-name infringement is dismissed. 
Edison Electric Co., Inc. v. Edison Contracting Co.— 
Electrical Contractors. Ch. Div. 487 


TRAUMATIC EVENTS 

In the context of emotional trauma, the general 
“external force or violence” concept of Cattani can be 
applied here if the object of the force or violence is 
understood to be the mind rather than the body; the 
gym teacher who is psychiatrically disabled (in that 
he fears returning to work and harming children in 
school), because of three incidents with violent stu- 
dents (involving force or threats) that meet the defini- 
tion of psychic traumatic events, is entitled to an 
accidental disability pension. Pushko v. Bd. of Trus- 
TARE A AM NY aca iiGaa mene dae eels eee 484 


TRUCKING 

Surface Transportation Assistance Act, national 
network, grandfathering, supremacy. National Freight, 
THO, CAPEON SOCAN: fies chad ca casinnnacinelesees ae 103 


UNEMPLOYMENT COMPENSATION 

The fact that these claimants were part-time 
teachers should not be of critical significance, and the 
oral guarantee that was not kept brings this case 
within the ambit of Sulat; claimants should not be 
denied unemployment benefits when the school board 
deprived them of their regular part-time tenured 
positions and relegated them to the uncertain status 








on non-tenured day-to-day substitutes. Charatan v. 
I30-OF ROVIOW: APR DIV) 5.5 co: namivaccictcs nee teeeee 40 
Div. of Unemployment is approved and Shatz is 
disapproved; N.J.S.A. 43:21-19(u) evidenced a clear 
legislative intent (reflected in the 1984 amendments) 
that the average weekly wage for purposes of unem- 
ployment benefits be computed on the basis of the 
most recent employer with which the claimant had 
— at least 20 weeks of employment. Motimer 
Bd. of Review. Supreme Ct. ........6: cc0 seccesn case es 41 
‘on. where there were not two complete and inde- 
pendent determinations of entitlement (encompassing 
both eligibility and nondisqualification), appellant is 
not excused by N.J.S.A. 43:21-6(b)(1) from repaying 
benefits he was not entitled to. Bocchino v. Bd. of 
PRG MIC Ws PRIN DIV i. a.6r<-c wie bsore sian deste See elena eeiers 588 
Sexual harassment, racially prejudiced and gender- 
biased comments, and threats of physical violence are 
abnormal working conditions and constitute good 
cause for an employee to voluntarily leave her em- 
ployment; claimant’s failure to pursue a formal griev- 
ance against her supervisor, or file a civil rights suit, 
does not disqualify her from receiving unemployment 
compensation benefits. Doreing v. Bd. of Review. 
PROD DIV > os cures alice Sere oa Sha R EG Se ss dece eeeerete 661 


UNFAIR COMPETITION 
Lanham Act, injunctions, toys. American Greetings 
Corp. v. Dan-Dee Imports, Inc. U.S.D.C 641 


UNINSURED MOTORISTS 


Montedoro is adhered to, and the trial judge correctly 
concluded that the workers’ compensation carrier was 
entitled to reimbursement for benefits paid to the 
employee (for injuries incurred in a car accident 
during the course of his employment) out of the 
proceeds of his uninsured motorist policy; the argu- 
ment that a different result should follow because 
here the employee, rather than the employer, pur- 
chased the UM policy is rejected. Midland Ins. Co. v. 
Colatrelia. Apps DIV. «....6cccssecscc cen aecseere ss aaeae 


Transport of New Jersey, because it is now a public 
corporation, is no longer required to provide UM 
coverage; under the Tort Claims Act an uninsured 
motorist is ‘another person,” for whom the public 
entity may not be held liable. Transport of N.J. v. 
eesti eee GS sie co. acescin retainers sce ecgeein was siete se mioes 112 

The no-fault law does not prohibit an uninsured 
motorist injured in a car accident from proving medical 
expenses in a suit against insured defendants. Lisi v. 
TION OITA WIN 6S eis Sse 6:5 vin odes 6 95 OMe 0 oS Meals 249 

New Jersey Transit’s choice of being self-insured 
cannot alter its obligation as the host owner to provide 
primary uninsured-motorist coverage to an injured 
passenger; its status as a public entity does not shift 
the burden to the passenger’s UM carrier as a matter 
of ‘“‘public policy to avoid a drain on State funds.” 


Travelers Ins. Co. v. Transport of N.J. Ch. Div. ... 728 
URBAN MASS TRANSIT ACT 

Suburban Trails, Inc. v. N.J. Transit Corp. 
NON soci crctasals c:cccteate bie:stoskcasb i pivivtere slot Opiates 815 
UTILITIES 


Bankruptcy, preemption. Begley v. Patiadolgtes 
Electric Co. 3d Cir 103 


VAGUENESS 
Arms Export Control Act, U.S. Munitions List. 
United ‘States v. Zheng. 3d Cir. 5.425 cegecccscese 358 


VENDOR’S ENDORSEMENT 

The vendor’s endorsement in the manufacturer’s 
policy is clearly designed to cover the vendor when it 
is only a conduit of the product in the stream of 
commmerce but not when it is the instrumentality 
that proximately causes bodily injury to another; 
here, the absorbent cotton was processed, repackaged 
and labeled by the vendor, and plaintiffs’ claim based 
on failure to warn that the cotton was highly flam- 
mable is excluded from the manufacturer’s coverage; 
the summary judgment granted the vendor and its 
carrier against the manufacturer’s carrier for the 
amount they paid plaintiffs is reversed. American 
White Cross Laboratories, Inc. v. The Contential Ins. 


CO RS ey canes Wns bin oan boa pee e nae aerate 610 
VERDICTS 

Special Dangerous Offender Act, conviction. United 
Statog y AGAMG: OO CIN. occ cae caseea sec ckie te noenn 543 
VETERANS 


Attorneys’ fees, due process, First Amendment, 
injunctions. Walters, Administrator of Veterans’ 
Affairs v. National Association of Radiation Survivors. 
RES SUOEOIND Ch, « oisae ela asa sd ae heen ec iesae paeaes 338 


VICTIM AND WITNESS PROTECTION ACT 
Restitution, due process, equal protection, right to 
jury, findings of fact. United States v. Palma. 3d Cir. 
I Seer SE aa NS ERO Da NP Se ats er i cP nnn, 2 HAL 43 


VIDEOS 
Zoning, municipalities, federal jurisdiction, video 
game arcades. B.M.A.N. Corp. v. Kelly. U.S.D.C..... 
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VIDEOTAPES 

Defendant has the right to be confronted by the 
witnesses against him, and to cross-examine those 
witnesses and have the trieer of fact witness that 
confrontation, although not necessarily at the time or 
place of the confrontation; given the importance here 
of the testimony of the robbery victim, his certain 
unavailability (because of serious illness) for a cour- 
troom hearing, and no undue prejudice to defendant, 
there was no error in granting the State leave to take 
the witness’ video-taped deposition, with cross-exami- 
nation, and no confrontation-clause error in admitting 
it in evidence, with careful instructions to the jury. 
State v. Washington. App. Div.................66- 473 

The videotaped deposition of the victim, who is ill 
and unable to appear at the trial, is admitted into 
evidence; it is permitted by the rules, satisfies the 
constitutional safeguards of the right of confrontation, 
give the jury the opportunity to observe the witness, 
and possesses sufficient indicia of reliability. State v. 
DYTKOr SRW. IVs 2os.5.05:3 besos 64 oes ckee tie oontenes 644 


WAGE ACT 

The prevailing wage requirement of N.J.S.A. 34:11- 
56.37 applies to all workers, whether or not they are 
stockholders or principals of the contractor performing 
the public work project. Dept. of Labor v. Titan 
Construction Co. Supreme Ct. ................206- 689 

In addition to the power to debar public contractors 
and subcontractors that have failed to pay employees 
the prevailing wage, the Commissioner of Labor has 
the incidental power to debar those individuals in 
such corporate and norcorporate entities who were 
responsible for that failure; however, as a safeguard 
against arbitrary action, such individual debarment 
must be by rulemaking, with substantive standards 
and procedural safeguards. Dept. of Labor v. Titan 
Construction Co. Supreme Ct. ............cccceee: 689 


WAIVER 


Insurance, premiums. Re-Bas, Inc. v. The Travelers 
Ins. Co. U.S.D 3 


WAREHOUSES 


There is a need for the “conversion” exception in 
N.J.S.A. 12A:7-204(2), which permits the contractual 
limitation of damages for goods stored in a a ware- 
house, but the purpose of (3) is not to limit liability 
but to prevent the litigation of state claims; under (3), 
if the warehouseman converts the goods he is still 
liable for their entire value so long as the bailor 
institutes the action within the agreed-on time, so 
conversion actions are not excepted from (3) and the 
trial judge properly found plaintiff's claim time-barred. 
Amenip Corp. v. Ultimate Distribution Systems, Inc. 
PRR UY ioe siore sintgr cia stare ais Paes nl ooo Sao seers ee Rains 62 


WATERFRONT EMPLOYMENT 


The 1969 amendments to the Waterfront Commission 
Compact expressly eliminated the nature of the em- 
ployer as a controlling element in defining “long- 
shoreman” and emphasized the nature and location 
of the work performed; since employees of respondent 
who serviced cars “incidental to their movement as 
freight” were subject to registration as longshoremen 
and those who selected them were subject to licensing 
as hiring agents, the Commission is entitled to the 
assessments respondent would have paid had its 
employees been properly registered and licensed. 
Waterfront Comm’n of N.Y. Harbor v. Mercedes-Benz 
OPN A... Ime: Bunreme (Cb... ccs sare esee ot oclcr eons 73 


WEAPONS 

In the absence of a culpability requirement in 
N.J.S.A. 2C:39-9d, which penalizes the unlawful dis- 
position of a weapon (by private individuals as well 
as commercial dealers), 2C:2-2c¢(3) provides, as the 
trial court instructed, that defendant is culpable if he 
acted “knowingly”; the Appellate Division’s elevation 
of the culpability requirement to “ intentionally” 
(corresponding to the Code’s “purposely”) is reversed, 
reinstating defendant’s conviction for having put his 
service revolver on the floor during a beer-drinking 
session, asking if anyone wanted to play Russian 
Roulette (one of his fraternity brothers picked up the 
gun and killed himself). State v. Rovito. Supreme = 


WELFARE 

A pattern of frequent visitation by a parent who 
does not live with the child is relevant evidence for 
evaluating eligibility under AFDC but is not in itself 
a sufficient reason for terminating such benefits. In 
PADUA CH ANTE eg a Se cic sa y's Pea can he Ved ERE 746 


WHOLESALE COOPERATIVE 

Antitrust, Sherman Act, group boycott. Northwest 
Wholesale Stationers, Inc. v. Pacific Stationery & 
Printing Co., U.S. Supreme Ct. ..........ceeeeeees 119 


WILD ANIMALS 
A public exhibition of wild animals creates such an 
extraordinarily high risk of harm that all those 
associated with participating in and facilitating it 
(not just the beasts’ owners) should share the responsibility; 
the summary judgment holding all defendants strictly 
liable to plaintiffs for the emotional harm they suffered 
when a child entrusted to their care was mauled to 
death by a leopard is affirmed. Eyrich v. Earl. App. 
614 








WILD DEEDS 

A bona fide claim of ownership in an action to 
quiet title may not be founded on a wild deed procured 
by the plaintiff himself; the judgment entered 20 
years ago is declared a nullity. Hyland v. Kirkman. 
2) Oh 5 7h Aen eee DRE P Rn CR DHE AN ON, 5 Rat eee 721 

It is fraudulent for a corporation that has procured 
a wrongful tax assessment in its name through a 
wild deed, and a quiet title judgment by a fraud on 
the court, to default on its taxes, permitting a related 
corporation to buy the tax sale certificates, which it 
then forecloses. Hyland v. Kirkman. Ch. Div. ..... 721 

Wild deeds, wherein the named grantor knows he 
has absolutely no title of any kind to the described 
premises, are an absolute anathema and their use 
should stop for any and all purposes at once. Hyland 
WV. WIPRO. CR IUI0s 05.0 os dene ok cloee tances oes genes Pal 


WILLIAMS ACT 


Securities, hostile takeover, tender offer, manipula- 
tive acts. Schreiber v. Burlington Northern, Inc. U.S. 
ro) ) seit (eal Oy Sa a eee ie et oe ee oO 


WILLS 

This will, written before a vacation while in a 
fragile state of health and prefaced “‘in the event 
something should happen while I am away,” is a 
complete disposition of decedent’s estate; realistically 
reviewed, her intent was absolute, not ‘conditional, 
and the order admitting the will to probate i is affirmed. 
Five CONCH: ADP) WIV sca sire tes sk nas tone seein 110 

Since the decdent, who never revoked or altered his 
1976 will after the marriage was anulled, died in 1983 
without having undertaken any of the acts prescribed 
by N.J.S.A. 3B:3-14 or -15 to effect revival, the 1976 
devise to his “financee” (subsequently his wife until 
1978) was revoked by operation of the law; the se- 
quence of the will and the marriage is irrelevant, as 
is evidence of contrary intent on the part of decedent. 
BED RO RCCL PAPAIN ogre. cio :5.d00 0-0 0 Win sie statieieieraiess 302 


Although the devise to decedent’s brother-in-law, 
who predeceased him, could not be saved by the 
anti-lapse statute, N.J.S.A. 3B:3-35 is subject to 3B:3-33, 
which codifies the doctrine of probable intent, and the 
trial court erred in dismissing the complaint of the 
brother-in-law’s widow and daughter before holding a 
hearing to determine whether the testator had in- 
tended the devise to lapse. In re Mincer. App. Div. 

SA NE OSE OSE eee UI EO rE A 303 

Although no precise form of words or apparent 
intention to republish the will is necessary, a codicil 
(and particularly a purported holographic codicil) 
must specifically or by clear implication refer to that 
will or be attached to it to effectuate a republication; 
in this case, none of the three writings (precatory 
rather than testamentary) discussing funeral instruc- 
tions refer back to the will executed before decedent’s 
marriage to petitioner, and he is entitled to take her 
estate as an omitted spouse under N.J.S.A. 3B:5-15. In 
POMAOVEUIG PAN DIY. <6 coo wcice Sas coos bas vied sans 304 


WIRETAPS 


Attorney General, immunity, appeals, Fourth 
Amendment, Omnibus Crime Control and Safe Streets 
Act. Mitchell v. Forsyth. U.S. Supreme Ct. ........ 180 


WORKERS’ COMPENSATION 


The amendments to N.J.S.A. 34:15-7 and -43 have 
sustantially limited the applicability of Cuna, and 
plaintiff may not recover workers’ compensation 
benefits for injuries sustained while playing on the 
volunteer fire company’s softball team because playing 
on the team was not compelled or a regular incident 
of his duties as a volunteer fireman. Dowson v. Lodi. 
VN ae Pe oa Maleate HRSA AC TaN Camera 12 

The Special Civil Part of the Law Division lacks 
jurisdiction over litigation involving the allotment to 
plaintiff of the attorney’s fee awarded when the 
petitioner was represented by defendant; the legislative 
intent is to require all counsel fee disputes arising out 
of a compensable accident to be resolved in the Divi- 
sion of Workers’ Compensation, and plaintiff's remedy 
was to file a notice of appeal from the compensation 
judge’s order. Greenberg v. O’Gorman. Law Div. ... 15 

Montedoro is adhered to, and the trial judge correctly 
concluded that the workers’ compensation carrier was 
entitled to reimbursement for benefits paid to the 
employee (for injures incurred in a car accident during 
the course of his employment) out of the proceeds of 
his uninsured motorist policy; the argument that a 
different result should follow because here the em- 
ployee, rather than the employer, purchased the UM 
gency is rejected. Midland Ins. Co. v. Colatrella. App. 
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here, where the third-party claim against the township 
was settled; there is no substantive difference allowing 
a credit to a public entity for a worker’s compensation 
award against a judgment for the full value of a 
liabilty claim and a settlement that contemplates that 
the public entity pay less than the full value of the 
claim, with the balance allocated to the compensation 
award. Kramer v. Sony Corp. of America. App. Div. 
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worker killed in a compensable accident, the less a 
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place occurred in the course of his employment, and 
is therefore compensable, under the “special mission” 
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WRONGFUL DEATH 


Conflicts of law, survival action. Pollock, and Bauer, 
Administratrix of Estate of Bauer v. Barrickman. 
Togs kad des 5 osgscee eesie S Son 198 

The child conceived before his father’s death and 
born six months afterward was “dependent” on his 
father for purposes of recovering here under the 
Wrongful Death Act. Montague v. Petit-Clair. Law 
MRR oss scx areca doa -cvonave'e: arerd cca sacaise aor ek ae ee 556 


ZONING 
vO EE federal jurisdiction, video game 
arcades. B.M.A.N. Corp. v. Kelly. U.S.D.C 3 
Equal protection, handicapped, mental retardation. 
City of Cleburne, Texas v. Cleburne Living Center, 
Inc. U.S. Supreme 6 SPE. saris iti c3C 277 


ee > 


ARTICLES 
Unobjected To Hearsay And The Residum Rule S 
Administrative Hearings, by Hon. Steven L. Lefelt. . 
Don’t Pull The Child Both Ways, by Hon. sada 


PR) 2 ae mene SO NE a: a 7 
How To Write A Firm Brochure: Guidelines For 
Lawvyere; by day FP: Granat «....s.cciscescows aoe 10 


Commodity Tax Straddles: IRS Suffers A Genemt 
Blow, by Charlies Eh, Mal: ... <s+.<a5 sss canescens 
View From The Municipal Bench—Does The Oil 
Swim To The Top Of The Water On Time? by Arthur 
Jay Silverstein 
A Matter Of Opinion, by Hon. Alan B. Handler .. 73 
Task Force Presents Municipal Courts Report At 
Judicial Conference, by Holly English............. 5 
Sarokin Receives ATLA-NJ Judicial Achievement 
Award; by Molly Mngiiah.. «s.. 0.2 <5>ceesssancaas one 77 
National Regulatory Policy For Cable Television 
He SPE Og) 0) Pe a PR ACNE 8 
The Legal Parade, by S. Sponte 
Major League Baseball Players Receive Scrambled 
Signal From Owners, by Ethan Lock ............. 101 
Highlights Of ABA Washington And London Meet- 


PR Soe at eos ane ovals ee ses oe Cana ee 166 
_ From The Municipal Bench; Dress For Success, 
by Arthur Jay Silverstein ........cccceccscceccess 195 


1984 Tax Reform Act, by Bruce E. Goldman, David 
L. Kay and Edwin Fradkin, Part IV of a Four-Part 
CET, CS en nie rer MNRAS Ae a 225 

Labor Law Consequences Of Unionized Business 
Sale, by Richard Cooper and Robert H. Bernstein, 
Fart] of a Two-Part Series <.....56.s00cccceesenee 225 

Labor Law Consequences of Unionized Business 
Sale, by Richard Cooper and Robert H. Bernstein, 
Part II of a Two-Part BOMOG. hess igacdn cn eee 257 

Federal Legislation Series, Revision Of IRS Re- 
cordkeeping Requirements, by Erica Sack and Jim 


WEAMOR OU ois. wctarece cd haha bce beeen eee 263 
ABA House of Delegates Sets Policy ............ 289 
Hirabayashi Puts Wartime Government Policies On 

Trial; by Pain Tajitau Nagh .......0i<sesseceaaee 295 
To Wit: After The Ball, by S. Sponte, Esq........ 296 
Stun Guns: The “New Wave” Weapon, by Jay 


Hindman, Dep, Atty. Gen... .<..<.0+sscscceseccees 323 
The Art Of Summation, by Henry B. McF atlang, 
RIC eon o Ka auras Gdn bo Cae Cab aE eee ee 
View From The Municipal Bench, Better To Oe 
Damage Than To Steal, by Arthur Jay Silverstein 
AA ee POY ET re ian canes 330 











NEW JERSEY LAW JOURNAL, THURSDAY, JANUARY 23, 1986 





Page Twenty-Three 











ARTICLES—Cont’d 
The Comprehensive Crime Control Act Of 1984, 
Part I of a Two-Part Series, by Daniel Crystal..... 353 
A View From The Municipal Bench, Municipal 
Court or Municipal School Of Law, by Arthur Jay Silver- 


REUUSEND 535. 5 ose siiey Seaie Seer aw Sse se Salale wna ehb ee rm 359 
Judge Marilyn Loftus On Gender Bias, by Kathleen 
VINEREUEIY aide dace. e \ bara dee ag kee ey see ORIN inven 361 
Leeth Addresses Court Interpreting Institute 
BRR EISUIOND 6 > 555.18 oeisire aie are See dares Pe OLR GOS 385 
Supreme Court Task Force Studies Interpreter and 


AP PEREIG EION MICE V ICES s+ 65. sas sates kis seae a Pere ete Ber 385 
Union Representation In State Civil Service Con- 


tested Hearings, by Arthur L. Finkle and Steven L. 
MENG ieee gee er ote snc soul os rots aso nta hie ar Rasta ea ecaie aes tee ae ate 413 

Low Salaries Dismay Recent Graduates, by Holly 
MRPNER TUN 66. axois oscars SRR Aa oe Ae Baa 441 


The Vocational Expert At Social Security Disability 
Hearings: An Overview, by Frank A. Cristaudo... 441 
TMJ—The Great Imposter, by Martin H. Turk, 
D.MD. and Anthony J. Ferrara, D.MD. ........... 446 
Disability Law Developments, Education Of Handi- 
capped Children, by Patricia A. Russo............ 473 
The Comprehensive Crime Control Act Of 1984, 
Part II of a Two-Part Series, by Daniel Crystal.... 47: 3 
Supreme Court Response To Civil Case Management 


And Procedures Committee Report ............... 505 
Chief Justice Burger Advocates Private Arbitration 


A View From The Municipal Bench, Municipal 
Code Or Municipal Mosaic, by Arthur Jay Silver- 
"1221 a a ed ap Re Ra ein mote RO Bey sc aad 544 
Avoiding Transferee Liability Under Bulk Sales 
Law, by Carleton R. Kemph and Ira B. Marcus ... 597 

Environmental Law—Guidance For The General 
Practioner, by Lewis Goldshore and Marsha Wolf 

PERO Rate Fe ole OEE Hee EO AE Oe ee 629 





Publication Of Opinions: Need For A Change, by 
DURA hee VE IOBUCTIN 6 oes ob 40 dias ses e knnees-o 8 629 
Federal Legislation Series—Superfund Improvement 
Act Of 1985, by Shannon McDonald Hennessey and 


Olga Budor Moreland, Rutgers Law Review....... 637 
Service By Mail In The Special Civil Part, by Ber- 
NAVA AUN OY DHICWBEN. ois -cni:c4 casas clon sd sais esas s 661 


Sue Or Settle: What To Do When Your Client’s 
Computer Does Not Work, by Marc S. Friedman .. 689 
Proving Earnings Loss In Personal Injury Litiga- 
tion, The Role Of The Vocational-Employability Ex- 
pert, by David B. Stein, MLS., S.R.C. and Richard K. Rubinfeld 
bs atare sacs SO Fecatiott io ciler 370 we SERS 'S arabe serie bie Sri lacere ISIN X 3:0 98-6 aa 695 
To Wit: Village Of The Darned, by S. Sponte .... 700 
View From The Municipal Bench; Live And Lear- 
n—An Obscure Exemption, by Arthur Jay Silverstein 


Be RRS Orn, 2 thd st oa et a 701 
| Ee ay asp eda Mire fe ad Bc] 05) Cae ee 704 
Disability Law Developments; Early Intervention 

And Preschool Education, by Linda Peres ........ 758 
Progress In Legal Services, by Senator Frank R. 

LTE ETT LSS oe RE oe ewer aU ae Ne Ey Ohen erE ieCs 758 

: a Joe, Merry Christmas!’, by on = 

ENNEME GAG aig bali oe) ar siete Drecais ous iw tele Fave. aise ONE © WSR labo es aw 
Child Support Guidelines Report ............... 13 
Patent Reexamination Is Reexamined, by wa” “e 

WV EDNAGI Fei event Aare eerste tla: ce hae ican le ciaisraterh arash 13 
A More Effective United Nations, by Dr. i. 
MORI es Pe oS Ci ITL aire ee oe Eee Seed he 817 
EDITORIALS 
Compulsory Arbitration in the Federal Courts—An 
Lee CC 01) EE a ea an ee tee 2 4 

A Statistic in Need of Light «....5..<..000060sss0% 44 

The Law Clerkship: An Option to be Encouraged 




















DGRTE WIEN VOLTOPIBI 15. d0.0 35.bs oe 0s coe .. 104 
Limitations of Actions: A Time to Reap; A Time to 
Sow and a Time to Figure Out What You are Doing 


Beek Oa rts Te ers ce 164 
New Jersey and New York—A Co-operative Regional 
Approach to Tax Adimistration ...............06- 196 
Another Medical Malpractice Crisis? ........... 228 
EEAG WOPKE, DONG SURG. ais.6's vce vee sie celts cneaers 260 
If Only Things Were Perfect..................-: 260 
The Case for Mandatory Malpractice mame 
RO PALE AG WING, «5.20005 5 0:5 nce aelere te ice ee mine 324 
The Reagan Tax Plan—Mandatory Accrual Ac- 
COEIEII ie Sica ols os cians Sond a onea ewig ¥ eRe KA 388 
UF ST EEE) 2) By a een RO oP UMe Gre Pca 
A Unified Municipal Land Use Board .......... 416 
NC DICER E UZZIC occ « sieve spe:ss.0 cose cele 444 
Child Protection in Contested Custody Cases ... 476 


Westway: If the Law and the Facts are Against 


VOUcIDIQINE INGW CEIBCY 5 .i.0s.csfaten.coccic ccs eens 508 
Where Have You Gone Joe DiMaggio? .......... 508 
Two New Jersey Districts: An Observation ..... 540 
Monster Chiller Horror Theater ................ 572 
Public Question No. Seven, A Threat to the Consti- 

tution’s BAlANCe Ol POWEFS 6i.6 60 685.6< 3:56 os 508 0m 572 
Normal Democratic Process—Who Said So and So 

UVR eat pee A Steele tee haat Wes ehons ac os vPa ia: ie licens “eistoeveeT ate 600 
Not: Binding, But Persuasive o:<..660.6 6.06 sss eee 632 
Realism and Humility in Legal Writing......... 664 
Thanksgiving: A Time for Sharing ............. 692 
You Can’t Fool All of the People in New Jersey .. 724 
A Deficiency Caused By An Immune System ... 756 


PE SCHOO COUMOTOD 5 occ cass Vesig oo desea pete 784 
Child Support Reform — A Caution } 





3 
of bt Hee 


woth was 
—~- ee 


One hundred years ago in a busy court room a 
lawyer whispered to his client: ““Relax, Iread the Law 


Journal weekly,’’ 


...- Competent lawyers are still 


whispering the same thing to their clients today. Re- 
ceive your Own personal copy of the weekly Law 
Journal at home or at your office and. . . keep abreast 


of your profession. 
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there are some things you 
shouldn’t have to share... 
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